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The Senate met at 10:00 o'clock a.m., pursuant to adjournment and was called 
to order by the President. 

The roll was called and the following Senators were present: Barrientos, Blake, 
Brooks, Brown, Caperton, Edwards, Farabee, Glasgow, Harris, Henderson, 
Howard, Jones, Kothmann, Krier, Leedom, Lym:i, McFarland, Mauzy, Montford, 
Parker, Parmer, Santiesteban, Sarpalius, Sharp, Sims, Traeger, Truan, Uribe, 
Washington, Whitmire, Williams. · 

A quorum was announced present. 

Senator Chet Edwards offered the invocation as follows: 

Would you please bow your heads with me for the prayer written by Saint 
Francis of Assisi. ! 

Lord, make me an instrument of Thy peace. Where there is hatred, let me sow 
love; where there .is injury, pardon; where there is doubt, faith; where there is 
despair, hope; where there is darkness, light; and where there is sadness, joy. Amen. 

On motion of Senator Mauzy and by unanimous consent, the reading of the 
Journal of the proceedings of yesterday was dispensed with and the Journal was 
approved. 

MESSAGE FROM 1HE HOUSE 

House Chamber 
I\1ay 26, 1985 

HONORABLE W. P. HOBBY 
PRESIDENT OF THE SENATE 

SIR: I am directed by the House to inform the Senate that the House has passed 
the following: 

S.B. 1187, Relating to the prohibition of the municipal regulation of firearms, 
ammunition, and firearm supplies. 

· S.B. 1452, Relating to a transfer of funds and a supplemental appropriation 
for disasters· and emergencies. (Amended) : j 

S.B: 1125, Relating to the Calculation and 'adoption of property tax rates; 
giving private right of action. (Amended) · 

S.B. 463, Relating to the final payment, acceptance, certification, or charge of 
items by payor banks; amending Sections 4.213 and 4.303 and repealing Section 
4.109, Business & Commerce Code. 

S.B. 718, Relating to the prohibition of the brovision offinancial services by 
banking organizations having limited banking powers. 

S.B. 1350, Relating to the conveyance of certain state-owned real property in 
Williamson County and disposition and appropriation of the proceeds. (Amended) 

S.B. 746, Relating to the operation in the state of certain foreign bank agencies. 
(Amended) 

S.B. 249, Relating to the organization, administration, powers, duties, 
jurisdiction and continuation of state water agencies; creating the River Authority 
Study Committee; transferring water and sewer utility regulation. (Amended) 
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S.B. 1355, Relating to the authority of the State Purchasing Services 
Commission to accept gifts for certain capital improvements. (Amended). 

The House has concurred in Senate amendments to the following House Bills 
by a non-record vote: 

H.B. 241 
H.B. 1278 
H.B. 1656 
H.B. 44 
H.B. 478 
H.B. 1378 
H.B. 48 

The House adopts the Conference Committee Report on the following bills by 
a non-record vote: 

H.B. 632 
H.B. 433 
S.B. 37 
S.B. 1238 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 1002. House Conferees: Wallace, Chairman; 
Schlueter, Harris, Cavazos, Danburg. 

The House refused to concur in Senate amendments to H.B. 25 and has 
requested the appointment of a Conference Committee to consider the differences 
between the two Houses. House Conferees: Wilson, ·Chairman; Garfield 
Thompson, Hollowell, Laney, Patronella. 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 540. House Conferees: Green, Chairman; 
Wilson, Connelly, Wallace, Eckels. 

The House refused to concur in Senate amendments to H.B. 1743 and has 
requested the appointment of a Conference Committee to consider the differences 
between the two Houses. House Conferees: Emmett, Chairman; Perry, Hall, 
McWilliams, Williamson. 

H.B. 1545, Relating to civil service status of certain city employees employed 
in specialized police divisions. 

H.B. 244, Relating to the compensation for travel paid to directors of and 
delegates from a state soil and water conservation district. 

H.B. 1658, Relating to creation of the Fifteenth and Sixteenth Supreme 
Judicial Districts. 

H.B. 1431, Relating to certain procedures in suits affecting the parent-child 
relationship. 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 410. House Conferees: Lee, Chairman; Wright, 
Oliver, J. Harris, Madia. \ 

The House has granted the request of the Senate for the appointment of 
Conference Committee on S.B. 1435. House Conferees: Gibson, Chairman; 
Williamson, Riley, Stiles, Adkisson. 

The House refused to concur in Senate amendments to H.B. 2403 and·has 
requested the appointment of a Conference Committee to consider the differences 
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between the two houses. House Conferees: Qraddick, Chairman; Geistweidt, 
Godwin, Roberts, Clark. 

The House has granted the request of the ~natlr or the appointment of a 
Conference Committee on S.J.R. 14. House Conferees: Evans, Chairman; 
C. Harris, Jackson, T. Smith, Arnold. 

I 
The House has granted the request of the Senate for the appointment of a 

Conference Committee on S.B. 290. House Conferees: Evans, Chairman; 
T. Smith, Criss, Harris, Jackson, Arnold. 

Respectfully, 

BETTY MURRAY, Chief Clerk 
House of Representatives 

REPORT OF STANDING COMMITTEE 

Senator Blake submitted the following report for the Committee on 
Administration: 

S.R. 525 
S.C.R. 185 

C.S.S.R. 520 
S.C.R. 179 
H.C.R. 193 
H.C.R 161 
H.C.R 114 
S.C.R. 183 

S.R. 518 
i 

· 'SENATE BILL 493 WITH HOUSE AMENDMENT 

Senator Caperton called S.B. 493 from the President's table for consideration 
of the House amendment to the bill. 

The President laid the bill ~nd the House amendment .before the Senate. - ,, 
Committee Amendment - C. Evans' 

Substitute the followi~g for S.B. 493: 

A BILL TO BE ENTITLED 
AN ACT , 

relating to management of public lands, to th~ continuation, administration, 
powers, and duties of the School Land Board, to the powers and duties of the 
commissioner of the General Land Office, to the authority of the Board of Regents 
of The University of Texas System to execute grants of easements on university 
land, to the powers and duties of boards for lease of land owned by the Texas 
Department of Parks and Wildlife and the Texas Department of Corrections, and 
to the abolition of certain boards for lease of state departments, boards, and 
agencies, including the Board for Lease of Eleemosynary and State Memorial Park 
Lands, and the transfer of those boards' leasing authority to the School Land Board; 
amending the following sections and subsections of the Natural Resources Code: 
21.041, 21.072(b), 32.001(4), 32.018, 32.061, 32.062, 32.107(c), 34.002, 34.0ll, 
34.051, 34.057, 34.064, 51.019, 51.121, 51.124, 51.125, 51.291, 51.296, 51.299, 
51.302(a), 52.016, 52.13l(c) and (e), 52.172, 52.321, 52.322, 52.324, and 53.163; 
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adding Subchapter E to Chapter 31 and Subchapter E to Chapter 32 and Subchapter 
I to Chapter 51 and the following Sections and Subsections 32.002, 32.003, 32.0121, 
32.0122, 32.0123, 32.0171, 32.024, 32.025, 32.026, 32.064, 32.065, 32.066, 
32.1071, 32.1072, 32.1073, 34.0131 through 34.0135, 34.0191, 34.0192, 34.065, 
34.066, 51.131, 51.293(c), 52.131(f), (g), (h), and (i), 52.187, 52.297, and 53.155; 
and repealing Sections 31.10 I through 31.108, 32.108, 34.058 through 34.063, 
34.101 through 34.185, 51.055, and Chapters 35 and 36, and Section 4, Chapter 11, 
Acts of the 68th Legislature, 1983. · 

BE IT ENACTED BY THE LEGISLATURE OF THE ST ATE OF TEXAS: 
SECTION 1. Section 21.041, Natural Resources Code, is amended to read as 

follows: 
"Section 21.041. FIELD NOTES OF A SURVEY OF PUBLIC LAND. The 

field notes of a survey of public land shall state: 
"(I) the county in which the land is located; 
"(2) the authority under which the survey is made and a true 

description of the survey; 
"(3) the land by proper field notes with the necessary calls and 

connections for identification, observing the Spanish measurement by varas; 
"( 4) a diagram of the survey; 
"(5) the State Plane Co-ordinates ·based on the Texas Co-ordinate 

System values for the beginning point on the survey with appropriate reference to 
zone, mapping angle, grid distances, acreage and the N.G.S. Station to which the 
survey is tied [ vaiiation at which the tunning was made]; 

"(6) the names of the field survey personnel [chain ca11ic1s]; 
"(7) the date the survey was made; and 
"(8) the signature of the surveyor." 

SECTION 2. Subsection (b), Section 21.072, Natural Resources Code, is 
amended to read as follows: . 

"(b) Except as provided in Section 21.041 of this code [Notwithstanding any 
othe1 p10visions of this subchapte1], the use of the system is not required, and the 
provisions of this subchapter shall not be construed to set aside or disturb any comer 
or survey already established." 

SECTION 3. Chapter 31, Natural Resources Code, is amended by adding 
Subchapter E to read as follows: 

"SUBCHAPTER E. GRANTS 
"Section 31.20 I. APPLICATION FOR GRANT. A lessee ofland owned by 

.the permanent school fund and used for grazing or agricultural purposes may apply 
to the commissioner for a grant to construct a permanent improvement on the 
leased property. 

"Section 31.202. SOURCE OF GRANT MONEY. Grants under this 
subchapter shall be made from money collected for surface damages under Sections 
52.297 and 53.155 of this code. · 

"Section 31.203. APPRAISAL REQUIRED. (a) Before a grant is made 
under Section 31.20 I of this subchapter, an appraiser employed by the land office 
must appraise the effect of the improvement for which a grant is sought on the value 
of the permanent school fund property. 

"(b) If the appraiser finds that the improvement will increase the value of the 
property in an amount at least equal to the amount the improvement will cost, the . 
commissioner may authorize the . disbursement· of money to construct the · 
improvement. . 

"Section 31.204. EVIDENCE · OF EXPENDITURE REQUIRED. The 
commissioner shall require each lessee who receives a grant to provide copies of 
receipts, vouchers, or other evidence of expenditures for improvements. 
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"Section 31.205. IMPROVEMENTS ARE PROPERTY OF PERMANENT 
SCHOOL FUND. Any improvement constructed with money disbursed under this 
subchapter is the property"of the ·permanent school Tuiitt · 

"Section 31.206. MAINTENANCE. As a condition for any grant under this 
subchapter, the commissioner shall require the ,grantee to agree in writing to 
maintain the improvement in a manner that will protect the best interest of the 
permanent school fund. 

"Section 31.207. RULES. The commissioner shall adopt any rules necessary 
to carry out this subchapter, including rules providing a procedure for applying for 
a grant under Section 31.201 of this subchapter and for monitoring the maintenance 
of the improvement." 

SECTION 4. Subdivision (4), Section 32.001, Natural Resources Code, is 
amended to read as follows: ' 

"(4) 'Land' means: 
"(A} -land dedicated to the permanent school fund and 

the asylum funds by the constitution and laws of this state; 
"{ill [and] the mineral estate in areas within tidewater 

limits, including islands, lakes, bays, and the bed of the sea which belong to the state; 
"{g [;-arid] the mineral estate in river beds and 

channels; and 
"(D) land owned or held in trust for the use and 

benefit of a department, board, or agency of the state." 
SECTION 5. Chapter 32, Natural Resources Code, is amended by adding 

Section 32.002 to read as follows: 
"Section 32.002. APPLICATION OF CHAPTER. (a) This chapter does not 

apply to: 
"( 1) land dedicated by the constitution or a law of this state to The 

University of Texas System, land donated by a will or instrument in writing or 
otherwise to The University of Texas System, as trustee, for a scientific, educational, 
or other charitable or public purpose, or any other land under the control of the 
Board of Regents of The University of Texas System; 

"(2) land whose title is vested in the state for the use and benefit of 
any part of The Texas A&M University System or land under the control of the 
Board of Regents of The Texas A&M University System; 

"(3) land subject to lease under Subchapter F, Chapter 52 of this 
code, commonly known as the Relinquishment Act; 

"(4) land owned by the state that was acquired to construct or 
maintain a highway, road, street, or alley; 

"(5) land owned by. the state under the jurisdiction or control of the 
State Highway and Public Transportation Commission; 

"(6) land owned by the Texas Parks and Wildlife Department; or 
"(7) land owned by the Texas Department of Corrections. 

"(b) Notwithstanding Subsection (a), the provisions of this chapter do apply 
to the leasing of the following types of land for the :development of minerals other 
than oil and gas: 

"( 1) land owned by the state that was acquired to construct or 
maintain a highway, road, street, or alley; or 

"(2) land owned by the state under the jurisdiction or control of the 
State Highway and Public Transportation Commission. 

"(c) If title to land subject to Subchapter F, Chapter 52 of this code, 
commonly known as the Relinquishment Act, is acquired by a department, board, 
or agency of the state, the land shall be leased as provided by Chapter 52 of this code 
for the leasing of unsold public school land." 

SECTION 6. Chapter 32, Natural Resources Code; is amended by adding 
Section 32.003 to read as follows: 
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"Section 32.003. APPLICATION OF SUNSET ACT. The School Land 
Board is subject to the Texas Sunset Act. Unless continued in existence as provided 
by that Act, the board is abolished effective September I, 1997." 

SECTION 7. Chapter 32, Natural Resources Code, is amended by adding 
Section 32.0121 to read as follows: 

"Section 32.0121. APPOINTMENTS WITHOUT DISCRIMINATION. 
Appointments to the board shall be made without regard to the race, color, 
handicap, sex, religion, age, or national origin of the appointees." 

SECTION 8. Chapter 32, Natural Resources Code, is amended by adding 
Section 32.0122 to read as follows: 

"Section 32.0122. DISQUALIFICATION OF LOBBYISTS. A person who 
is required to register as a lobbyist under Chapter 422, Acts of the 63rd Legislature, 
Regular Session, 1973 (Article 6252-9c, Vernon's Texas Civil Statutes), by virtue 
of his activities for compensation in or on behalf of a profession related to the 
operation of the board, may not serve as a member of the board or act as the general 
counsel to the board." 

SECTION 9. Chapter 32, Natural Resources Code, is amended by adding 
Section 32.0123 to read as follows: 

"Section 32.0123. CONFLICTS OF INTEREST PROHIBITED. An officer, 
employee, or paid consultant of a statewide or national trade association in the oil 
and gas or mining industry may not be a member or employee of the board, nor 
may a person who cohabits with or is the spouse of an officer, managerial employee, 
or paid consultant of a statewide or national trade association in the oil and gas or 
mining industry be a member of the board or an employee of the board grade 17 
and over, including exempt employees, according to the position classification 
schedule under the General Appropriations Act." 

SECTION 10. Chapter 32, Natural Resources Code, is amended by adding 
Section 32.0171 to read as follows: 

"Section 32.0171. REMOVAL OF BOARD MEMBER. (a) It is a ground for 
removal from the board if a member: 

"(I) does not have at the time of appointment the qualifications 
required by Subsection (a) of Section 32.012 of this code for appointment to the 
board; 

"(2) does not maintain during the service on the board the 
qualifications required by Subsection (a) of Section 32.012 of this code for 
appointment to the board; 

"(3) . violates a prohibition established by Section 32.0122 or 
32.0123 of this code; 

"( 4) is unable to discharge his duties for a substantial portion of the 
term for which he was appointed because of illness or disability; or 

"(5) is absent from more than one-half of the regularly scheduled 
board meetings which the member is eligible to attend during each calendar year, 
except when the absence is excused by majority vote of the board. 

"(b) The validity of an action of the board is not affected by the fact that it 
was taken when a ground for removal of a member of the board existed. 

"(c) If the commissioner has knowledge that a potential ground for removal 
exists, he shall notify the governor that a potential ground for removal exists." 

SECTION 11. Section 32.018, Natural Resources Code, is amended to read 
as follows: 

"Section 32.018. EMPLOYMENT OF GEOLOGIST AND 
MINERALOGIST. The commissioner may employ a geologist and a mineralogist 
who shall be informed about minerals on [public school] land under the board's 
jurisdiction and activities under pending applications and previous leases and sales. 
The geologist and mineralogist shall report to the board any information relating 
to these subjects." 
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SECTION 12. Chapter 32, Natural Resourcek Code, is amended by adding 
Section 32.024 to read as follows: · 

"Section 32.024. FINANCIAL REPORT REQUIRED. The board shall 
prepare annually a complete and detailed written report accounting for all funds · 
received and disbursed by the board during the preceding year. The commissioner 
shall include the report as part of the report required by Section 31.060 of this code." 

SECTION 13.' Chapter 32, Natural Resources Code, is amended by adding 
. Section 32.025 to read as follows: _. 

"Section 32.025. AUDIT. The State Auditor shall audit the financial 
transactions of the board as part of each audit of the General Land Office." 

SECTION 14. Chapter 32, Natural Resources Code, is amended by adding 
Section 32.026 to read as follows: 

"Section 32.026. POLICIES ON PUBLIC HEARINGS. The board shall 
develop and implement policies that will provide the public with a reasonable 
opportunity to appear before the board and to speak on any issue under the· 
jurisdiction of the board." ' 

SECTION 15. Section 32.061, Natural Resources Code, is amended to read 
as follows: 

"Section 32.061. BOARD'S GENERAL DUTIES. Except as provided by 
Subchapter G, Chapter 51 of this code, the [The] board shall: 

"(I) set the dates for the sale [and lease] ofsurveyed land dedicated 
to the permanent school fund and for the lease of land for prospecting or exploring 
for, mining, producing, storing, caring for, transporting, preserving, selling, or 
disposing of oil, gas, or other minerals leased under this chapter; · 

"(2) determine the prices for which [sw veyed and unsm veyed] land 
shall be sold and leased; [and] 

"(3) consult with the president, chairman, or other head of the 
department, board, or agency, as applicable, or with the representative of the head, 
on each matter before the board that affects land owned or held in trust for the use 
and benefit of a department, board, or agency of the state; and 

."{12 perform any other duties which. may be required by law." 
SECTION 16. Section 32.062, Natural Resources Code, is amended to read 

as follows: 
"Section 32.062. ADOPTION OF RULES AND COLLECTION OF FEES. 

@} The board shall adopt rules of procedure and rules for the sale and lease of land 
as provided [covered] by this chapter [which aie not inconsistent with this chapte1 
and laws 1elating to the sale and lease of school and asylum land and islands, lakes, 
and bays within. tidewate1 limits and the bed of the ,sea which belong to the state, 

·and the lease nf the mineial estate in 1ive1 beds and channels].· 
"(b) The board by rule shall adopt and shall collect reasonable fees necessary 

to carry out this chapter." : 
SECTION 17. Chapter 32, Natural Resources' Code, is amended by adding 

Section 32.064 to read as follows: · 
"Section 32.064. SURVEY OR SUBDIVISION OF LAND. The board may 

have land surveyed or subdivided into tracts, lots, or blocks based on its 
determination of which method will be most conduci;ve and convenient to facilitate 
the advantageous 'sale of land or oil, gas, or mineral leases." 

SECTION 18. Chapter 32, Natural Resources Code, is amended by adding 
Section 32.065 to read as follows: 

"Section 32.065. PERMITS FOR SURVEYS OR INVESTIGATIONS. If 
land other than public school land is not under a valid lease, the board may issue 
a permit for a geological, geophysical, or other survey or investigation of that land 
that will encourage the development of the land for oil, gas, or other minerals. The 
permit may be issued for the consideration and under the terms and conditions the 
board considers to be in the best interest of the state." 
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SECTION 19. Chapter 32, Natural Resources Code, is amended by adding 
Section 32.066 to read as follows: 

"Section 32.066. EASEMENTS. (a) The board may grant easements of 
right-of-way on any land except: 

"(I) unsold public school land; 
"(2) the portion of the GulfofMexico within the jurisdiction of the 

state; and 
"(3) islands, saltwater lakes, bays, inlets, marshes, and reefs owned 

by the state within tidewater limits. 
"(b) The easements may be granted on terms and conditions the board 

considers to be in the best interest of the state. 
"(c) This Section shall not apply to land owned by the State Department of 

Highways and Public Transportation." 
SECTION 20. Subsection (c), Section 32.107, Natural Resources Code, is 

amended to read as follows: 
"( c) The notice shall state that land is to be offered for sale or lease on a certain 

date and the method of the sale and shall give notice that lists describing the land 
may be obtained at the land office." 

SECTION 21. Chapter 32, Natural Resources Code, is amended by adding 
Section 32 .1071 to read as follows: 

"Section 32.1071. LEASE SALES. (a) The sale ofoil, gas, or other mineral 
leases shall be by sealed bid or at public auction or through a combination of public 
auction and sealed bid, as the board elects. 

"(b) Sections 52.015 through 52.020 of this code apply to the sale of leases 
by sealed bid." 

SECTION 22. Chapter 32, Natural Resources Code, is amended by adding 
Section 32.1072 to read as follows: 

"Section 32.1072. MINIMUM ROYALTY, BONUS, AND RENTAL. The 
board may not accept a bid that offers: 

"(I) a royalty of less than one-eighth of the gross production of oil, 
gas, or other minerals; or 

"(2) a cash bonus of less than $10 an acre." 
SECTION 23. Chapter 32, Natural Resources Code, is amended by adding 

Section 32.1073 to read as follows: 
"Section 32.1073. FIXING ROYALTY, BONUS, AND RENTAL. In 

offering land for lease under this subchapter, the board may: 
"(I) set the royalty and rental and provide for bidding on a basis of 

the highest cash bonus offered; or 
"(2) set the cash bonus and rental and provide for bidding on the 

basis of the highest royalty offered." 
SECTION 24. Chapter 32, Natural Resources Code, is amended by adding 

Subchapter E to read as follows: 
"SUBCHAPTER E. CONDITIONS OF LEASES 

"Section 32.151. TERM OF LEASE. Each lease shall be for a primary term 
of not to exceed five years and for as long thereafter as oil, gas, or other minerals 
covered by the lease are produced in paying quantities. 

"Section 32.152. ASSIGNMENT AND TRANSFER. A lessee may transfer 
or assign his lease at any time in the manner provided by Section 52.026 of this code. 

"Section 32.153. LEASE RELINQUISHMENT. A lessee may relinquish his 
lease to the state at any time in the manner provided by Section 52.027 of this code. 

"Section 32.154. LEASES SUBJECT TO LAWS, ORDERS, AND RULES. 
Drilling or mining operations for oil, gas, or other minerals and the production of 
oil, gas, or other minerals under a lease issued under this chapter are subject to: 

"(I) the laws of this state; 
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"(2) valid orders made by the Railroad Commission of Texas or ariy 
other regulatory authority controlling the development of leases for the production 
of oil, gas, or other minerals; and , 

"(3) rules the board adopts. .· _ .~-- '"~.- · _ 
"Section 32.155. RENTAL AND ROYALTY-PAYMENTS. (a) Each lessee 

or his assigns shall pay annual rentals and royalties as specified by the board. 
"(b) Subchapter D, Chapter 52 of this code applies to a lease issued under this 

chapter. , 
"Section 32.156. FORFEITURE. Each lease is subject to forfeiture by the 

commissioner under the conditions and in the manner provided by Section 52.176 
of this code." 

SECTION 25. Section 34.002, Natural Resoutces Code, is amended to read 
as follows: 

"Section 34.002. APPLICATION OF CHAPTER. (a) The provisions of 
this chapter [do-not] apply to: 

"( 1) land owned by the Texas ·Parks and Wildlife Department 
[dedicated by the constitution and laws of the state to the public school fund]; 

"(2) land owned by the Texas Department of Corrections [dedicated 
by the constitution and laws of the state to The University of Texas, 01 land donated 
to the Boa1d of Regents of The University of Texas System, as trustees, by a will, 
instt ument in WI iting, or othet wise in trust for a scientific, educational, 01 other 
chmitable 01 public pm pose, 01 to any othet land undet the cont10l of the Boatd 
of Regents of The Uni vetsity of Texas System, 

"[(3) land whose tjtle is vested in the state fot use and benefit ofany 
pmt of The Texas A&M Univetsity System, 01 land under.the cont10l of the Bomd 
of Regents of The Texas A&M University System, 

· "[(4) land subject to lease under the ptovisions of Subchaptet F, 
Chaplet 52, of this code, commonly known as the 'Relinquishment Act', 

"[(5) land owned by the state that was acquited to construct 01 

maintain,a highway, road, sheet, 01 alley, 01 ' 

"[(6) land owned by the state undet thejmisdiction or control of the 
State Highway and Public T:rnnsportation CommissiiJn]. 

''(b) [Notwithstanding Subsection'(a), the pm visions of this chaplet do apply 
to the leasing of the following types of land fot the dCvelopment of minerals other 
than oil and gas. -.. · , f ! . 

· "[( 1) land owned by ·the state that was acquited to constr act or 
maintain a highway, wad, sheet, 01 'alley, 01 ' i · 

· ' "[(2) land owned by the state undet thejmisdiction 01 control of the 
State Highway and Public Tiansp01tation Commissfon. . • 

"[tc)] If title to land subject to the provisions bf the Relinquishment Act is 
acquired by the Texas Parks and Wildlife Department or the Texas Department of 
Corrections [a depmtment, boatd, 01 agency of the state], the land is not subject to 
lease by a board created under the provisions of this chapter but shall be leased in 
the manner provided for the leasing of unsold public school land." 

SECTION 26. Section 34.011, Natural Resources Code, is amended to read 
as follows: 

"Section 34.011. BOARDS FOR LEASE. Boards for lease are created to 
lease land owned by the Texas Department of Parks and Wildlife and the Texas 
Department of Corrections [a depmtment, boatd, 01 agency of the State of Texas]." 

SECTION 27. Chapter 34, Natural Resources Code, is amended by adding 
Sections 34.0131 through 34.0135, 34.0191, and 34.0192 to read as follows: 

"Section 34.0131. APPOINTMENTS WITHOUT DISCRIMINATION. 
Appointments to the board shall be made without regard to the race, color, 
handicap, sex, religion, age, or national origin of the appointees. 



1758 SENA TE JOURNAL-REGULAR SESSION 

"Section 34.0132. DISQUALIFICATION OF LOBBYISTS. A person who is 
required to register as a lobbyist under Chapter 422, Acts of the 63rd Legislature, 
Regular Session, 1973 (Article 6252-9c, Vernon's Texas Civil Statutes), by virtue 
of his activities for compensation in or on behalf of a profession related to the 
operation of the board, may not serve as a member of the board or act as the general 
counsel to the board. 

"Section 34.0133. CONFLICTS OF INTEREST PROHIBITED. An officer, 
employee, or paid consultant of a statewide or national trade association in the oil 
and gas or mining industry may not be a member or employee of the board, nor 
may a person who cohabits with or is the spouse of an officer, managerial employee, 
or paid consultant of a statewide or national trade association in the oil and gas or 
mining industry be a member of the board or an employee of the board grade 17 
and over, including exempt employees, according to the position classification 
schedule under the General Appropriations Act. 

"Section 34.0134. REMOVAL OF BOARD MEMBER. (a) It is a ground for 
removal from the board if a member: 

"( 1) does not have at the time of appointment the qualifications 
required by Subsection (a) of Section 34.013 of this code for appointment to the 
board; 

"(2) does not maintain during the service on the board the 
qualifications required by Subsection (a) of Section 34.013 of this code for 
appointment to the board; 

"(3) violates a prohibition established by Section 34.0132 or 
34.0133 of this code; 

"(4) is unable to discharge his duties for a substantial portion of the 
term for which he was appointed because of illness or disability; or 

"(5) is absent from more than one-half of the regularly scheduled 
board meetings which the member is eligible to attend during each calendar year, 
except when the absence is excused by majority vote of the board. 

"(b) The validity of an action of the board is not affected by the fact that it 
was taken when a ground for removal of a member of the board existed. 

"(c) If the commissioner has knowledge that a potential ground for removal 
exists, he shall notify the governor that a potential ground for removal exists. 

"Section 34.0135. POLICIES ON PUBLIC HEARINGS. The board shall 
develop and implement policies that will provide the public with a reasonable 
opportunity to appear before the board and to speak on any issue under the 
jurisdiction of the board." 

"Section 34.0191. FINANCIAL REPORT REQUIRED. The board shall 
prepare annually a complete and detailed written report accounting for all funds 
received and disbursed by the board during the preceding year. 

"Section 34.0192. AUDIT. The State Auditor shall audit the financial 
transactions of the board as part of each audit of the General Land Office." 

SECTION 28. Section 34.051, Natural Resources Code, is amended to read 
as follows: 

"Section 34.051. LAND SUBJECT TO LEASE. Land owned by or held in 
trust for the use and benefit of either [a department, board, or] agency may be leased 
by the appropriate board to any person under the provisions of this chapter for the 
purpose of prospecting or exploring for and mining, producing, storing; caring for, 
transporting, preserving, selling, and disposing of the oil, gas, or other minerals." 

SECTION 29. Section 34.057, Natural Resources Code, is amended to read 
as follows: 

"Section 34.057. '[ADVERTISEMENT OF] LEASE PROVISIONS. 
(a) Leases shall be advertised and sold in the same manner and shall contain the 
same terms and conditions as leases issued by the School Land Board under Chapter 
32 of this code. 



SUNDAY, MAY 26, 1985 1759 

"(b) A board may place any other terms and conditions in the lease it 
determines to be in the best.interest of the state. 1 

_ _ ___ .,__,'. __ 

"(c) The special sales fee provided for in Section 32.t!O of this code shall be 
collected on leases issued under this chapter. -

"(d) The provisions of Chapter 32 of this code relating to payment of royalty, 
penalties and interest on delinquent payments, assignments, releases, and forfeiture 
shall apply to leases issued under this chapter. [A bomd shall inse1t an adve1tisement 
that leases will be offeted fot sale on a ceitain date in at least tlnee issues of each 
offom daily newspape1s 30 days in advance of the sale date. The adve1tisement shall 
give notice that lists desc1 ibing the land to be leased may be obtained from the land 
office;]" 

SECTION 30. Section 34.064, Natural Resources Code, is amended to read 
as follows: 

"Section 34.064. EASEMENTS. (a) A boal'd may grant easements Qf 
rights-of-way on the land covered by the provisions of this chapter [fot i11igati011 
canals, lateials, flumes and ditches, telephone, telegiaph, and electtic powe1 lines, 
and pipelines fm the gathe1ing 01 bansp01tation of oil, gas, wate1, and other fluids 
01 substances, togethe1 with the devices, equipment, and appmtenances which may 
be necessa1 y]. 

"(b) The easements may be granted on terms and conditions the board 
considers to be in the best interest of the state. 

"(c) The provisions of this section do not apply to land owned by the state 
as a part of the penitentiary system and do not repeal Chapter 166, General Laws, 
Acts of the 42nd Legislature, Regular Session, 1931, as amended (Article 6203d, 
Vernon's Texas Civil Statutes)." _ 

SECTION 31. Chapter 34, Natural Resources Code, is amended by adding 
-Sections 34.065 and 34.066 to read as follows: 

"Section 34.065. RULES. A board may adopt rules and collect fees necessary 
for the implementation of this chapter. 

"Section 34.066. APPLICATION OF SUNSET ACT. The Boards for Lease 
are subject to the Texas Sunset Act. Unless continued in existence as provided by 
that Act, the board is abolished effective September, 1, 1997." 

SECTION 32. Section 51.019, Natural Resources Code, is amended to read 
as follows: -

"Section 51.019. SPECIAL FEE. Each bidder on a mineral lease or land sale 
by the board shall remit by separate check a special sale fee in the amount and _in 
the manner provided in Section 32.110 [-3-4:66-t] of this code." 

SECTION 33. Sections 51.121, 51.124, and 51.125, Natural Resources Code, 
are amended to read as follows: 1 

"Section 51.121. LEASE OF UNSOLD LAND. (a) [Except as otheiwise 
p10vided, unsold public school and asylum land may be leased fm a Lenn of not 
m01e than 10 yea1s and fo1 an amount of not less than five cents an ac1e, payable 
annually in advance, but the land that is leased but 1elnains unsold is subject to sale 
01 bade pmsuant to the laws governing the sale 01 tiade of unsold land. 

"[(b)] Unsold public school and asylum land may be leased for agricultural, 
grazing, or commercial purposes under terms and conditions set by the 
commissioner [in ttacts of not mme than 50 ac1es fm a tenn of not m01e than 50 
years]. Commercial improvements on land under this subsection shall not become 
the property of the state and shall be taxed in the same manner as other private 
property. 

"fQ} [(tj] Commercial improvements on land leased under Subsection @} 
[(b)] of this section [Section 51.121 of the Natmal Resources Code] shall be 
removed prior to the expiration of the lease unless a rienewal or an extension of the 
lease has been finalized prior to the expiration of the term of the lease. If commercial 
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improvements are not removed prior to the expiration of the lease and if there has 
been no renewal or extension prior to the expiration of the lease, then the 
commercial improvements on the land shall become property of the state. 

"(fl [(d]] If escheated land that is a part of the permanent school fund is 
leased under this chapter for a purpose other than for grazing, the period of the lease 
may not exceed two y·ears. The lessee shall pay rent under the lease in money." 

"Section 51.124. AWARD OF LEASE. (a) A lease shall be awarded to the 
highest responsible bidder. 

"(b) The lease shall be awarded under the rules and in the quantities the 
commissioner [board] considers to be in the best interest of the state and not 
inconsistent with the equities of the occupant. 

"Section 51.125. REJECTION OF BID OR OFFER TO LEASE. Any bid 
or offer to lease may be rejected by the commissioner [board] for fraud, collusion, 
or other good and sufficient cause before the lease is signed." 

SECTION 34. Chapter 51, Natural Resources Code, is amended by adding 
Section 51.131 to read as follows: 

"Section 51.131. SOIL AND WATER CONSERVATION PLANS. (a) For 
each lease issued under this subchapter for agricultural or grazing purposes, the 
commissioner shall require the lessee to implement a soil and water conservation 
plan approved by the commissioner. The commissioner, in reviewing a plan, and 
the lessee, in implementing a plan, may be assisted by the United States Department 
of Agriculture Soil Conservation Service. 

"(b) The commissioner by rule shall adopt a procedure for reviewing and 
approving soil and water conservation plans required by Subsection (a) of this 
section." 
-----sECTION 35. Section 51.291, Natural Resources Code, is amended to read 
as follows: 

"Section 51.291. GRANTS OF EASEMENTS. The commissioner may 
execute grants of easements for rights-of-way across unsold public school land, the 
portion of the Gulf of Mexico within the jurisdiction of the state, and all islands, 
saltwater lakes, bays, inlets, marshes, and reefs owned by the state within tidewater 
limits for: 

"ill telephone, telegraph, electric transmission, and powerlines; 
"ill [;-for] oil pipelines, including pipelines connecting the onshore 

storage facilities with the offshore facilities of a deepwater port, as defined by the 
federal Deepwater Port Act of 1974 (33 U.S.C.A. Section 1501 et seq.), gas pipelines, 
sulphur pipelines, and other electric lines and pipelines of any nature; 

"Ll} [, and fo1] irrigation canals, laterals, and water pipelines; 
"( 4) roads; and 
"(5) any other purpose the commissioner considers to be in the best 

interest of the state." 
SECTION 36. Section 51.293, Natural Resources Code, is amended by 

adding Subsection (c) to read as follows: 
"(c) In addition to the purposes for which grants of easements may be 

executed under Subsections (a) and (b) of this section, the board of regents may 
execute grants of easements on university land for any other purpose it considers 
to be. in the best interest of the permanent university fund land." 

SECTION 37. Section 51.296, Natural Resources Code, is amendeq to read 
as follows: 

"Section 51.296. TERM OF EASEMENTS. (a) Except as provided in 
Subsection@ [th)] of this section, no grant of easement or lease enumerated under 
Sections 51.291 through 51.293 of this code niay be granted for a term that is longer 
than I 0 years, but an easement may be renewed by the officials responsible for 
execution of grants of easement and leases under this subchapter. 
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"(b) The commissioner by rule shall set the amount of and shall collect 
money for damages to the surface of land dedicated to the permanent school fund. 

"(c) Money collected for surface damages shall be deposited in the special 
fund account described in Section 52.297 of this code._,_:.:" 

"@ A right of way easement for a pipeline cohbecting onshore storage 
facilities with the offshore facilities of a deepwater port, as defined by the Deepwater 
Port Act of 1974 (33 U.S.C.A. Section 1501 et seq.), may be granted for a term 
coincident with the term of the license issued by the secretary of transportation 
pursuant to the Deepwater Port Act of 1974 (33 U.S.C.A. Section 1501 et seq.), and 
the easement may be renewed for additional terms of up to IO years coincident with 
the term for each renewal of the license." 

SECTION 38. Section 51.299, Natural Resources Code, is amended to read 
as follows: 

"Section 51.299. FEES FOR CERTAIN FACILITIES. The rent to be 
charged for an easement or lease for an electric substation site, pumping station, 
loading rack, [or] tank farm, or road or for an: easement for a purpose not 
specifically listed by Section 51.291, 51.292, or 51.293 of this code but granted in 

· the best interest of the state or the permanent university fund land shall be an 
amount agreed to between the lessee and the board of regents with respect to 
university land and the commissioner with respect to other state land." 

SECTION 39. Subsection (a), Section 51.302, Natural Resources Code, is 
amended to read as follows: '· 

"(a) No person may construct any of the facilities listed in Sections 51.291 
through 51.293 of this code or any other facility on or across any section or part 
of a section ofland of the character enumerated in Sections 51.291 through 51.293 
of this code and owned by the state, nor may any person who has not acquired a 
proper easement as provided in this subchapter and who owns or possesses any of 
the facilities listed in Sections 51.291 through 51.293 of this code or any other 
facility that ~ [are] now located on or across any section or part of a section of land 
of the character enumerated in Sections 51.291 through 51.293 of this code and 
owned by the state continue in possession of the land unless he obtains from the 
commissioner or the board of regents a grant of a tjght-of-way easement or other 
easement for the land on which the facility is to be constructed or is located." 

SECTION 40. Chapter 51, Natural Resources Code, is amended by adding 
Subchapter I to read as follows: ' 

"SUBCHAPTER I. ACQUISITION OF PUBLIC SCHOOL LAND 
"Section 51.401. SPECIAL FUND ACCOUNT. (a) The board may 

designate money received from the sale of public school land under this chapter for 
deposit in a special fund account in the State Treasury to be used by the board to 
acquire fee or lesser interests in real property for the use and benefit of the 
permanent school fund, as provided by Section 51.402 of this subchapter. 

"(b) The special fund account must be an interest-bearing account, and the 
interest received on the account shall be deposited in the State Treasury to the credit 
of the available school fund. 

"(c) Money received from the sale ofa particular piece ofland and designated 
for the acquisition ofland under this subchapter must be used by the board not later 
than two years after the date of the sale of land from which the money is derived. 

"(d) Any money from a specific sale that remains in the special fund account 
for longer than two years shall be deposited in the State Treasury to the credit of 
the permanent school fund. 

"Section 51.402. LAND ACQUISITION. (a) The board may use the 
money designated under Section 51.40 l of this subchapter to acquire property for 
any of the following purposes: 

"( 1) to add to a tract of public school land to form a tract of 
sufficient size to be manageable; 
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"(2) to add contiguous land to public school land; or 
"(3) to acquire, as public school land, property ofunique biological, 

commercia1, geological, cultural, or recreational value. 
"(b) Before acquiring property under Subsection (a) of this section, the board 

must determine that the acquisition is in the best interest of the permanent school 
fund. 
--"Section 51.403. MARKET VALUE. (a) The board may not pay more 
than market value for any property acquired under this subchapter. 

"(b) Market value shall be determined by an appraisal of the property 
performed by appraisers employed by the land office. 

"Section 51.404. TITLE SECURITY. (a) Property acquired under this 
subchapter shall be conveyed to the state by warranty deed. 

"(b) The board may purchase or acquire title insurance for any property 
purchased under this subchapter. 

"Section 51.405. CONTRACTS FOR PURCHASE. The board may enter 
into contracts for the purchase of property under this subchapter. 

"Section 51.406. DEDICATION TO PERMANENT SCHOOL 
FUND. Land acquired under this subchapter is dedicated to the permanent school 
fund and is subject to sale and lease in the same manner and under the same 
authority as any other real property dedicated to the permanent school fund. 

"Section 51.407. RULES. The board shall adopt rules for the 
implementation of this subchapter." 

SECTION 41. Section 52.016, Natural Resources Code, is amended to read 
as follows: . 

"Section 52.016. SPECIAL FEE. Each bidder on a lease under this 
subchapter shall remit by separate check a special sale fee in the amount and in the 
manner provided in Section 32.110 [-3-4:66+],ofthis code." 

SECTION 42. Subsections (c) and (ek Section 52.131, Natural Resources 
Code, are amended to read as follows: 

"(c) Royalty payments shall be accompanied by: 
"( 1) an affidavit of the owner, manager, or other authorized agent, 

completed in the form and manner required by the land office and showing the gross 
amount and disposition of all oil and gas produced and the market value of the oil 
and gas; 

"(2) a copy of all documents, records, or reports required by the land 
office, confirming the gross production, disposition, and market value, including gas 
meter readings, pipeline receipts, gas line receipts, and other checks or memoranda 
of amount produced and put into pipelines, tanks, pools, and gas lines or gas 
storage; 

"(3) a check stub, schedule, summary, or other remittance advice 
showing by the assigned land office lease number the amount of royalty being paid 
on each lease; and 

"( 4) other reports or records that the land office may require to 
verify the gross production, disposition, and market value." 

"( e) If any royalty is not paid when due but is paid before the 31st day after 
the date on which it is due, a penalty offive percent of the royalty due shall be added 
to the unpaid amount due. If the royalty is not paid before the 31st day after the 
date on which it is due, a penalty of an additional five percent of the royalty due 
shall be imposed. The minimum penalty under this section is $25. The penalty may 
not be imposed [Any 10yalty not paid or affidavits and supporting documents not 

. filed when due shall become delinquent and a delinquency penalty of one percent 
for each 30-day pe1iod ofdelinquency or ftactional patt of that period sha:H be added 
to the amount owed, howevet, no penalty may be less than $5. Payment of this 
penalty in no way operates to prohibit the state's right of forfeiture a5 piovided; by · 
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law and docs not postpone the date on which royalties were originally due. The 
penalty docs not apply] in cases of title dispute as to the state's portion of the royalty 
or to that portion of the royalty in dispute as to fair market value." 

SECTION 43. Section 52.131, Natural Resources Code, is amended by 
adding Subsections (f), (g), (h), and (i) to read as follows:~ · 

"(f) The commissioner shall add a penalty of 25 percent to any delinquent 
royalty if a part of the delinquency is due to fraud or an intent to evade _the 
provisions of this chapter. _ -

"(g) The annual interest rate on delinquent rbyalties is 12 percent. Interest 
accrues on delinquent royalties beginning 60 days after the date on which the royalty 
is due. 
~h) If any report, affidavit, supporting document, or any other instrument 
required to be filed under this chapter is not filed when due, the commissioner shall 
charge a reasonable penalty in an amount established by rule adopted by the 
commissioner. 

"(i) Interest charged under Subsection (g) of this section or penalties under 
Subsection (e), (f), or (h) of this section are in addition to any other right, including 
forfeiture, that the commissioner may exercise for failure to submit a report or other 
instrument." 

SECTION 44. Section 52.172, Natural Resou~ces Code, is amended to read 
as follows: _ 

"Section 52.172. SALE AND LEASE BY AGENT. The owner of said land 
is hereby authorized to sell or lease to any person, firm, or corporation the oil and 
gas that may be thereon or therein upon such terms and conditions as such owner 
may deem best, subject only to the provisions hereof, and he may have a second 
lien thereon to secure the payment of any sum due him. All leases and sales so made 

~shall be assignable. No oil or gas rights shall be sold or leased hereunder for a delay 
rental during the primary term ofless than 10 cents per acre per year plus royalty, 
and [the kssec or pmchaser shall in every case pay the state IO cents per acre per 
year of sales and rentals, and] in case ·of production; the lessee or purchaser shall 
pay the state the undivided one-sixteenth of the value of the oil and gas reserved 
herein, and like amounts to the owner of the soil." 

SECTION 45. Chapter 52, Natural Resources :code, is amended by adding 
Section 52.187 to read as follows: ; 

"Section 52.187. ASSIGNMENTS TO THE: OWNER OF THE SOIL. 
(a) An owner of the soil may acquire by assignment a lease which he executed on 
land subject to the Relinquishment Act, Subchapter F, Chapter 52 ofthis code; 
however, such an assignment is _ subject to the terms of this section. 

"(b) When an owner of the soil seeks an assignment under Subsection (a) of 
this section, both the current lessee and the owner 'of the soil should notify the 
General Land Office of the proposed assignment. This notification must include 
proof of the consideration to be paid for the assignment. The land commissioner 
may then approve the assignment; if the commissioner does approve it, then both 
the current lessee and the owner of the soil will receive written notice of this 
approval. Such written approval shall also become part of the General Land Office's 
mineral file on this land. ' 

"(c) A lease which has been assigned to an owner of the soil without the 
advance approval of the land commissioner may be forfeited by the commissioner 
at any time. In addition to forfeiting the lease, the fand commissioner may also 
forfeit the agency powers of the owner of the soil, and the state will execute a 
subsequent lease pursuant to Section 52.175 of this code. 

"(d) Whenever an owner of the soil is assigned a Relinquishment Act lease 
that he executed, he . shall be accountable to the ·state for a portion of the 
consideration he receives upon assignment of the lease as follows: 
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"( 1) If the lease was assigned to the owner of the soil without the 
advance approval of the commissioner, the owner of the soil must pay the state 
one-half of the entire consideration that he received upon subsequent assignment 
of the lease. Payment of this money in no way limits the forfeiture remedies outlined 
in Subsection ( c) of this section. 

"(2) When an assignment to an owner of the soil has the 
commissioner's advance approval and the owner of the soil subsequently assigns the 
lease within three years, the owner of the soil must pay the state one-half of his profit 
on the subsequent assignment. His profit is the difference between what he paid for 
his assignment and what he received for the subsequent assignment. 

"(e) Under this section, an assignment will be treated as if it were made to the 
owner of the soil when: 

"( 1) the assignee is a nominee of the owner of the soil; 
"(2) the assignee is a corporation or subsidiary in which the owner 

of the soil is a principal stockholder; 
"(3) the assignee is a partnership in which the owner of the soil is a 

partner; 
"(4) the assignee is a principal stockholder of the corporation which 

is the owner of the soil; or 
"(5) the assignee is a partner in a partnership which is the owner of 

the soil." 
SECTION 46. Chapter 52, Natural Resources Code, is amended by adding 

Section 52.297 to read as follows: 
"Section 52.297. PAYMENT OF DAMAGES FOR USE OF SURFACE. 

(a) Leases issued under Subchapter B of this chapter for unsold surveyed or 
unsurveyed school land, other than land included in islands, saltwater lakes, bays, 
inlets, marshes, and reefs owned by the state in tidewater limits and other than that 
portion of the Gulf of Mexico within the jurisdiction of the state, must include a 
provision requiring the payment of damages for the use of the surface in prospecting 
for, exploring, developing, or producing the leased minerals. 

"(b) The commissioner by rule shall set the amount of and shall collect 
money for damages to the surface of land dedicated to the. permanent school fund. 

"(c) Money collected for surface damages shall be deposited in a special fund 
account in the State Treasury to be used for conservation, reclamation, or 
permanent improvements on land that belongs to the permanent school fund. 
_ "(d) The special fund account must be an interest-bearing account, and the 
interest received on the account shall be deposited in the State Treasury to the credit 
of the available school fund. 

"(e) Money collected under this section and designated for the construction 
of permanent improvements as provided by this section must be used not later than 
two years after the date on which the money is collected. · 

"(O Any money that remains in the special fund account for longer than two 
years shall be deposited in the State Treasury to the credit of the permanent school 

- fund. 
--"(g) The payment of damages under this section is in addition to any bonus, 
rental, royalty, or other payment required by the lease." 

SECTION 4 7. Sections 52.321, 52.322, and 52.324, Natural Resources Code, 
are amended to read as follows: 

"Section 52.321. DEFINITIONS. In this subchapter: 
"( 1) 'Geophysical exploration' means a survey or investigation 

conducted to discover or locate oil and gas prospects using magnetic, gravity, 
seismic, and/or electrical techniques. 

"(2) 'Geochemical exploration' means a survey or investigation 
conducted to discover or locate oil and gas prospects using techniques involving soil 
sampling and analysis. 
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"(3) 'Public school land' means land dedicated by the constitution 
or Jaws of this state to the permanent free school fund, and specifically includes [but 
does not inclode] land with a mineral classification under Subchapter F of this 
chapter in which the state has retained the oil and gas interest and[, 1101 does it 
include] areas within tidewater limits or the portion: of the Gulf of Mexico that is 
under the jurisdiction .of this state. 

"(4) 'Areas within tidewater limits' means islands, saltwater lakes, 
bays, inlets, marshes, and reefs within tidewater limits and that portion of the Gulf 
of Mexico within the jurisdiction of Texas .. · 

"ill 'Permit' means a license issued by the commissioner 
authorizing geophysical and/or geochemical exploration on public school. land. 

"{§2 [(57] 'Permittee' means the holder ofa permit. 
"Section 52.322. PERMIT REQUIRED FOR EXPLORATION. (a) Except 

for a person who has a valid oil and gas lease on public school land authorized by 
this chapter, a person may not conduct geophysical or geochemical exploration on 
public school land unless the person obtains a petimit from the commissioner. 
· "(b) Every personwho is authorized to conduct a geophysical or geochemical 
exploration on public school land shall comply with the commissioner's rules 
relating to such exploration. Any person with a valid oil and gas lease on land 
subject to this chapter must comply with the commissioner's rules concerning 
exploration. . 

"(c) Nothing in this title shall prohibit the conduct of airborne geophysical 
exploration." · · 

"Section 52.324. AUTHORITY OF COMMISSIONER. (a) The 
commissioner: 

"(!) as a condition of [before] issuing a permit, shall collect. 
reasonable fees [a-fee] from the applicant in an amount determined by the 
commissioner; · 

"(2) may require a permittee to furnish to the commissioner, upon 
the commissioner's request, copies of maps, plats, reports, data, and any other 
iQformation in the possession of the permittee that relates to the progress or results 
of an exploration under a permit; provided however, the commissioner shall not 
require a permittee to furnish any of its interpretive data; · 

"(3) shall by rule require a permittee tb restore land explored under 
the permit as nearly as is practicable to its condition immediately prior to the 
exploration; [an'Q] · . .· , 

. "(4) shall by ·rule set the amount of and shall collect money for 
damages to the surface· of public• school land except ·land with a mineral 
classification under Subchapter F of this chapter; and 

. "ill may make any other rules relating to geophysical or 
geochemical explorations, permits, •or permittees the commissioner considers 
appropriate. . · · , _ 

"(b) Money collected for surface damages shall be deposited and used in the 
manner provided by Section 52.297 of this chapter. . 

"( c) In the case of areas within tidewater limits, the commissioner shall follow 
the recommendations of the Parks and Wildlife Department in making rules to 
prevent unnecessary pollution of water, destruction of fish, oysters, and other 
marine life, and obstruction of navigation. 

"@ If a permittee violates a rule of the commissioner or a term of a permit, 
the commissioner may cancel the permit. 

"~ [tcW Ifby authority of Subsection (a)(2) of this section the commissioner 
acquires information concerning a permittee's geophysical or geochemical 
exploration, the commissioner shall consider the information to be confidential and 
may not disclose it, except by authority of a court order, to the public or any other 
agency of this state." · 
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SECTION 48. Chapter 53, Natural Resources Code, is amended by adding 
Section 53: 155 to read as follows: 

"Section 53.155. PAYMENT OF DAMAGES FOR USE OF SURFACE. (a) 
Leases issued under Subchapter B of this chapter for unsold surveyed or unsurveyed 
school land, other than land included in islands, saltwater lakes, bays, inlets, 
marshes, and reefs owned by the state in tidewater limits and other than that portion 
of the Gulf of Mexico within the jurisdiction of the state, must include a provision 
requiring the payment of damages for the use of the surface in prospecting for, 
exploring, developing, or producing the leased minerals. 

"(b) The commissioner by rule shall set the amount of and shall collect 
money for damages to the surface of land dedicated to the permanent school fund. 

"(c) Money collected for surface damages shall be deposited in a special fund 
account in the State Treasury to be used for conservation, reclamation, or 
constructing permanent improvements on land that belongs to the permanent 
school fund. 

"(d) The special fund account must be an interest-bearing account, and the 
interest received on the account shall be deposited in the State Treasury to the credit 
of the available school fund. 

"(e) Money collected under this section and designated for the construction 
of permanent improvements as provided by this section must be used not later than 
two years after the date on which the money is collected. 

"(Q Any money that remains in the special fund account for longer than two 
years shall be deposited in the State Treasury to the credit of the permanent school 
fund. 
--"(g) The payment of damages under this section is in addition to any bonus, 
rental, royalty, or other payment required by the lease." 

SECTION 49. Section 53.163, Natural Resources Code, is amended to read 
as follows: 

"Section 53.163. LAWS APPLICABLE TO PERMITS. Permits for 
geophysical and geochemical exploration under this subchapter shall be issued in 
the same manner and under the same terms and conditions as permits for oil and 
gas under Subchapter I of Chapter 52 of this code." ' 

SECTION 50. Chapter 32, Natural Resources Code, is amended by adding 
Section 32.157 to read as follows: 

"Section 32.157. SPECIAL ACCOUNTS. (a) Special funds are created in the 
state treasury to be known as the Parks and Wildlife Department and the Texas 
Department of Corrections special mineral funds. 
· "(b) All monies collected as bonus, royalty, rental, payments for easements, 
and permit fees attributable to land covered by this chapter,· other than land 
dedicated to the permanent school fund, shall be deposited in the special mineral 
fund of the department,·board, or agency owning the land. 

(c) To offset the costs of leasing and administering mineral leasing, all fees 
collected relating to leasing lands owned by boards, departments or agencies, 
including the sales fee and any penalties collected shall be credited to the same fund 
account in the treasury as those similar fees collected in the leasing ofland dedicated 
to the permanent school fund. 

SECTION 51. IfH.B. 918 pending before this Legislature is enacted into law, 
then any powers conferred pn the board for lease of the department ofhighways and 
public transportation by H;B. 918 shall be given to the School Land 'Board, and the 
School Land Board shall have the exclusive authority to lease highway rights of way 
in the manner prescribed by H.B. 918. 

SECTION 52. Sections 31.101 through 31.108, 32.108, 34.058 through. 
34.063, 34.10 I through 34.185, and 51.055 and Chapters 35 and 36, Natural 
Resources Code, and Section 4, Chapter 11. Acts of the 68th Legislature, 1983, are 
repealed. · 
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SECTION 53. Section 40 of this Act takes effect on adoption of the 
constitutional amendment proposed by S.J.R No ... 21, Acts of the 69th 
Legislature, Regular Session, 1985. If that amendmenfiCiiot adopted, Section 40 
of this Act has no effect. 

SECTION 54. Except as provided by Section 51 of this Act, this Act takes 
effect September l, 1985. 

SECTION 55. (a) The boards for lease of state departments, boards, and 
agencies, including the Board for Lease of State Park'Lands and the Board for Lease 
of Eleemosynary and State Memorial Park Lands, are abolished and the property, 
records, any appropriation, and special funds of the boards are transferred to the 
School Land Board. 

(b) ,The abolition of those boards does not affect a lease entered into by any 
of the boards before the effective date ofthis Act, except that the School Land Board 
is considered the lessor under the lease. 

SECTION 56. Sections 5 l.131, 52.297, and 53.155, Natural Resources Code, 
as added by this Act, apply only to a lease issued on or after the effective date of this 
Act. A lease issued before the effective date of this Act!is governed by the law in effect 
at the time the lease was issued and that law is continued in effect for that purpose. 

SECTION 57. Subsection (e), Section 52.131, Natural Resources Code, as 
amended by this Act, Subsections (f), (g), and (h), Section 52.131, Natural 
Resources Code, as added by this Act, apply only to interest charges or penalties for 
late payment of royalties or penalties for late filings of any report, affidavit, 
supporting document, or other instrument for those royalties or filings due on or 
after the effective date of this Act. Any interest charge or penalty for a royalty or 
filing due before the effective date of this Act is governed by the law in effect when 
the royalty or filing was due and that law is continued in effect for that purpose. 

SECTION 58. The importance of this legislation and the crowded condition 
of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule~requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended. 

The amendment was read. 

Senator Caperton moved to concur in the House amendment. 

The motion prevailed. 

SENATE BILL 261 WITH HOUSE AMENDMENT 
I 

Senator Caperton called S.B. 261 from the President'~ table for consideration 
of the House amendment to the bill. ' . · 

The President laid the bill and the House a~endment before the Senate. 

Committee Amendment - C. Evans 

Substitute the following for S.B. 261.: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the continuation, membership, operation, and powers and duties of the 
Board for Lease ofUniversity Lands and to requirements under certain leases issued 
by the Board of Regents of The University of Texas System; providing certain 
penalties; amending the Education Code, as amended, by amending Section 66.62, 
as amended, and Subdivision ( 4 ), Subsection (a), Section 66. 7 4, as amended; adding 
Subdivisions (6), (7), (8), and (9) to Subsection (a), Section 66. 74 and adding 
Sections 66.81, 66.82, 66.83, and 66.45. 
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BE IT ENACTED BY THE LEGISLATURE OF THE ST ATE OF TEXAS: 
SECTION 1. Section 66.62, Education Code, as amended, is amended to read 

as follows: 
"Section 66.62. BOARD FOR LEASE. (a) The Board for Lease of University 

Lands is composed of the commissioner of the general land office, [and] two 
members of the board ofregents of The University of Texas System selected by the 
board of regents of that system, and one member of the board of regents of The 
Texas A&M University System selected by the board of regents of that system. In 
the event that a regent member of the Board for Lease of University Lands is unable 
to attend any meeting of that board, the chairman of the board of regents of the 
applicable system shall appoint another member of the board of regents as a 
substitute member of the Board for Lease of University Lands to attend the meeting 
that the regular regent member is unable to attend. The substitute regent member 
of the Board for Lease of University Lands shall exercise all the powers, duties, and 
responsibilities of the absent regent member during the conduct of the meeting for 
which he was appointed. Any substitute regent member of the Board for Lease of 
University Lands is subject to the provisions of this subchapter. 

"(b) A [Neither] regent member may not be directly or indirectly employed 
by, or be an officer of or an attorney for, an oil or gas company. 

"(c) An officer, employee, or paid consultant of a trade association in the oil 
and gas industry may not be a member or employee of the board, nor may a person 
who cohabits with or is the spouse of an officer, managerial employee, or paid 
consultant of a trade association in the oil and gas industry be a member of the 
board or an employee of the board grade 17 and over, incuding exempt employees, 
according to the position classification schedule under the General Appropriations 
Act. 

"(d) A person who is required to register as a lobbyist under Chapter 422, Acts 
of the 63rd Legislature, Regular Session, 1973 (Article 6252-9c, Vernon's Texas 
Civil Statutes), by virtue of his activities for compensation in or on behalf of a 
profession related to the operation of the board, may not serve as a member of the 
board or act as the general counsel to the board. · 

"(e) Members of the board, other than the Commissioner of the General Land 
Office, serve two-year terms expiring February 1 of each odd-numbered year. 

"(Q · The Commissioner of the General Land Office serves as chairman of the 
board. 

"{g} A majority of the board has the power to act for the·board. 
"Ll!} [(d)] The board shall perform the duties prescribed by this subchapter 

and shall keep a public record of all its proceedings. 
"(i) It is a ground for removal from the board if a member: 

"( 1) does not have at the time of appointment the qualifications 
required by Subsection (a) of this section for appointment to the board; 

"(2) does not maintain during the service on the board the 
qualifications required by Subsection (a) of this section for appointment to the 
board; • 

"(3) violates a prohibition established by Subsection (c) or (d) of this 

"(4) is unable to discharge his duties for a substantial portion of the 
term for which he was appointed because of illness or disability; or 

"(5) is absent frorri more than one-half of the regularly scheduled 
board rrieetirigs which the member is eligible to attend during each calendar year, 
except when the absence is excused by majority vote ofthe board. · 

"(j) The validity ofan action of the board is not affected by the fact that it was 
taken when a ground for removal of a member of the board existed. 
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"(k) If the agency head has knowledge that a potential ground for removal 
exists, he shall notify the chairman of the board of:such ground. The chairman of 
the board shall then notify the governor that a potential ground for removal exists. 

"ill [(tj] The Board for Lease of University La~ds. is subject to the Texas 
Sunset Act. Unless[, and artless] continued in existenceas'provided by that Act the 
board is abolished effective September 1, 1997 [+98-5]." · 

SECTION 2. Subdivision (4), Subsection (a), Section 66.74, Education Code, 
as amended, is amended to read as follows: 

( 4) If any royalty is not paid when due, a penalty of one percent shall 
be added to the unpaid amount due. If the royalty is not paid within seven days after 
the due date, a penalty of an additional four percent of the royalty due is imposed .. 
If the royalty is not paid within 30 days after the due date, a penalty of an additional 
five percent is imposed. The minimum penalty under this subdivision is $25. 
Penalty under this subdivision may not be added [Any royalty not paid or affidavits 
and suppo1ti11g documents not filed when due shall become delinquent, and a 
delinquency penalty of one pe1cent fo1 each 30-day petiod of delinquency or 
fiactional pa1t of that pe1iod shall be added to the amount owed, howevet, no 
penalty may be less than $5 pe1 month pe1 lease. Payment of this penalty in no way 
ope1ates to p1ohibit the state's tight of fo1feitme as p1ovided by law and does not 
postpone the date on wf1ich 1oyalties weie 01iginally due. The penalty does not 
apply] in cases of title dispute as to the state's portion of the royalty or to that portion 
of the royalty in dispute as to fair market value. Except as provided in Subsection 
(g), Section 66.68 of this code, royalty payments shall be made in cash, by bank draft 
drawn on a state or national bank in Texas, by a posti.office or express money order, 
or in any other form that the law may provide for making payments to the State 
Treasury and are payable to the Board of Regents of The University of Texas 
System." ' 

SECTION 3. Subsection (a), Section 66.74, Education Code, as amended, is 
amended by adding Subdivisions (6) and (7), (8) and (9) to read as follows: 

(6) Interest shall accrue on delinquent royalties beginning 60 days 
after the due date. The annual interest rate on delinquent royalties is 12 percent. 
Interest accrued under this subdivision shall be in addition to any delinquency 
penalty accrued under Subdivision 4 of this subsection. 

(7) The Board of Regents of The University of Texas shall add a 
penalty of 25 percent to any delinquent royalties if the delinquency is due to fraud 
or an intent to evade the provisions of this subchapter on the part of the lessee, his 
agents, employees or assignees. . , 

(8) If any report, affidavit supporting document or and other 
instrument required to be filed under this subsection is not filed when due, a penalty 
accrues in the amount of $10 per document or a higher amount established by the 
Board of Regents of The University of Texas, for each 30-day period of delinquency 
or fractional part of that period. 

(9) Collection of penalty and interest charges under this subsection 
are in addition to any rights, including forfeiture, that the board may exercise for 
failure to pay a royalty or to submit a report or other instrument when due. 

SECTION 4. Subchapter D,·chapter 66, Education Code, as amended, is 
amended by adding Section 66.81 to read as follows: 

"Section 66.81. FINANCIAL REPORT REQUIRED. The board shall file 
annually with the governor and the-presiding officer of each house of the legislature 
a complete and detailed written report accounting for all funds received and 
disbursed by the board during the preceding year. The form of the annual report 
shall be that provided in the General Appropriations Act. The report shall be 
distributed with the report required by Section 66.05 of this code." 

SECTION 5. Subchapter D, Chapter 66, Education Code, as amended, is 
.amended by adding Section 66.82 to read as follows: 
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"Section 66.82 .. AUDIT. The State Auditor shall audit the financial 
transactions of the board as part of each audit of The University of Texas System." 

SECTION 6. Subchapter D, Chapter 66, Education Code, as amended, is 
amended by adding Section 66.83 to read as follows: 

"Section 66.83. POLICIES ON PUBLIC HEARINGS. The board shall 
develop and implement policies which will provide the public with a reasonable 
opportunity to appear before the board and to speak on any issue under the 
jurisdiction of the board." 

SECTION 7. Subchapter C, Chapter 66, Education Code, as amended, is 
amended by adding Section 66.45 to read as follows: 

"Section 66.45. SOIL AND WATER CONSERVATION PLANS. Under 
each lease issued under this subchapter for agricultural or grazing purposes, the 
lessee shall be required to implement a soil and water conservation plan reviewed 
and approved by the board of regents of The University of Texas System under 
procedures adopted by the board. The board, in reviewing a plan, and the lessee, 
in implementing a plan, may be assisted by the United States Department of 
Agriculture Soil Conservation Service." 

SECTION 8. (a) The addition of members to the Board for Lease of 
University Lands under Section 66.62, Education Code, as amended by this Act, 
does not affect the validity of any action taken by the board as constituted before 
amendment of that section by this Act. 

(b) A member of The Texas A&M University System Board of Regents shall 
be appointed to the board as soon as possible after the effective date of this Act for 
terms expiring February I, 1987. 

SECTION 9. Subsection (a), Section 66.74, as amended by this Act, applies 
only to interest charges for late payment of royalties or penalties for late filings of 
any report, affidavit, supporting document, or other instrument for those royalties 
or filings due on or after the effective date of this Act. Any interest charge or penalty 
for a royalty or filing due before the effective date of this Act is governed by the law 
in effect when the royalty or filing was due, and that law is continued in effect for 
that purpose. 

SECTION 10. Section 66.45, Education Code, as added by this Act, applies 
only to a lease issued on or after the effective date of this Act. A lease issued before 
the effective date of this Act is governed by the law in effect at the time the lease 
was issued and that law is continued in effect for that purpose. 

SECTION 11. This Act takes effect September l, 1985. 
SECTION 12. The importance of this legislation and the crowded condition 

of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended. 

The amendment was read. 

Senator Caperton moved to concur in the House amendment. 

The motion prevailed. 

SENATE BILL 118 WITH HOUSE AMENDMENTS 
, 

Senator Edwards called S.B. 118 from the President's table for consideration 
of the House amendments to the bill. 

The President laid the bill and the House amendments before the Senate. 

Committee Amendment - Gibson 

Substitute the following for S.B. 118: 
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A BILL TO BE ENTITLED 
· · . , . AN ACT . : "~'¥;. . 
relating to the continuation and operation of the Texas Rehabilitation Commission, 

• the administration of developmental disability services, the abolition of the Texas 
Commission for the Deaf, and the reorganization and continuation of the Texas 
Board of Physical Therapy Examiners and the Texas Advisory Board of 
Occupational Therapy as advisory boards to the rehabilitation commission. 

BE IT ENACTED BY THE LEGISLATURE OF THE ST A TE OF TEXAS: 
SECTION l. Section 111.013, Human Resources Code, is amended to read 

as follows: 
Sec. 111.013. COMPOSITION OF BOARD; APPOINTMENT; 

QUALIFICATIONS; TERMS. (a) The board of the Texas Rehabilitation 
Commission is composed of nine [six] members appointed by the governor with the 
advice and consent of the senate. Members serve fqr staggered terms of six years 
with the terms of three [two] members expiring every two years. 

(b) Six of the appointees [Appointees] must be outstanding citizens. of the 
state who are members of the general public and have demonstrated a constructive 
interest in rehabilitation services. Three of the appointees must be handicapped 
individuals, including at least one individual who is deaf. Except as provided by this 
subsection, appointments to the board shall be made without regard to the race, 
color, handicap, sex, religion, age, or national origin of the appointees. A person is 
not eligible for appointment as a board member if the person or the person's 
spouse: [No paid employee of an agency ca11ying on w01k fo1 the commission is 
eligible fo1 appointment, nm is a person who o.wns 01 is employed by an 
mganization providing 1ehabilitation services 01 ielated se1 vices tlnough the 
con1n1issio11] 

(I) is employed by or participates in the management of a business 
entity or other organization regulated by the agency or receiving funds from the 
commission; 

(2) owns, controls, or has, directly or indirectly, more than· a 10 
percent interest in a business entity or other organization regulated by the agency 
or receiving funds from the commission; or 

(3) uses or receives a substantial amount of tangible goods, services, 
or funds from the commission. · 

(c) The governor shall designate one board member as presiding officer. The 
presiding officer serves in that capacity at the will of:the governor. -

SECTION 2. Chapter 111, Human Resources Code, is amended by adding 
Section 111.0131 to read as follows: ·· 1 • 

Sec. 111.0131.. REMOVAL OF BOARD MEMBERS. (a) It is a ground for 
removal from the board if a member: ' 

( l) does not have at the time of appointment the qualifications 
required by Section 111.013(b) of this code for appointment to the board; · 

(2) does not maintain during the· service on the 'board the 
qualifications required by Section 111.0 I 3(b) for appointment to the board; 

(3) violates a prohibition established. by Section 111.025 of this 

( 4) is unable to discharge his duties for a substantial portion of the 
term for which he was appointed because of illness or disability; or 

(5) is absent from more than half of the regularly scheduled board 
meetings that the member is eligible to attend during each calendar year, except 
when the absence is excused by majority vote of the board. 

(b) The validity of an action of the board is not affected by the fact that it was 
taken when a ground for removal of a member of the board existed. 
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(c) If the commissioner has knowledge that a potential ground for removal 
exists, he shall notify the chairman of the board of the ground. The chairman of the 
board shall then notify the governor that a potential ground for removal exists. 

SECTION 3. Section 111.014, Human Resources Code, is amended to read 
as follows: 

Sec. 111.014. MEETINGS. @} The board shall meet quarterly in regular 
session and on call by the presiding officer when necessary for the transaction of 
agency business. 

(b) The board shall develop and implement policies that will provide the 
public with a reasonable opportunity to appear before the board and to speak on 
any issue under the jurisdiction of the board. 

SECTION 4. Section 111.015, Human Resources Code, is amended to read 
as follows: 

Sec. 111.015. PER DIEM AND EXPENSES. @} Board members [serve 
without compensation but] are entitled to reimbursement for actual and necessary 
expenses incurred in the discharge· of their official duties and the compensatory per 
diem authorized by the General Appropriations Act for each day at an official 
meeting as authorized by the board. 

(b) A member of the board who is disabled and who, because of the disability, 
requires special aids or travel attendants is entitled to reimbursement for the cost 
of the special aids or travel. attendants. 

SECTION 5. Section 111.016, Human Resources Code, is amended to read 
as follows: 

Sec. 111.0i6. CONSUMER ADVISORY COMMITTEE [COMMITTEES]. 
(a) The board shall [may] appoint a consumer [an] advisory committee to make 
recommendations for consideration by the board con.ceming any matter that the 
[advisoiy] committee believes to be pertinent to the purposes of this chapter or on 
any matter submitted to the committee by the board. --

(b) The board shall adopt rules providing for the appointment of the 
consumer advisory committee and establishing for the committee the number of 
members, geographical representation, duties, powers, procedures, and times and 
manner of making recommendations to the board. The rules shall provide for an 
equitable representation of the major disability groups served by the 
commission [The adviso1y comlnittee is composed of nine members appointed 
bJthe boaid. Committee members serve fo1 staggered tenns oftluee years with the 
tenns of tluee membe1s expi1ing each year]. 

(c) The consumer aqvisory committee shall meet as provided by the rules of 
the board and [at least once in each calendai quarter and may meet] on call of the 
board. 

(d) The members of the consumer advisory committee [serve without 
compensation but] are entitled to compensatory per diem authorized by the General 
Appropriations Act for each day engaged in the performance of their duties as 
directed by the board and to reimburseiv.ent for actual and necessary expenses 
incurred in attending the official meetings of the consumer advisory committee. 

(e) A member of the consumer advisory committee who is disabled and who, 
because of the disability, requires special aids or travel attendants is entitled to 
reimbursement for the cost of the special aids or travel attendants. 

ill . To be eligible for appointment to the consumer advisory committee a 
person must have demonstrated an active and constructive interest in the 
rehabilitation of handicapped people. 

[(f) The boaid may also create from time to time additional technical advisory 
committees necessaiy to achieve the pm poses of this chapter. The members of the 
committees serve without compensation· unless compensation is .. specifically 
p10vided fo1 by app1op1iation.] 
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SECTION 6. Section Ii 1.018, Human Resources Code_, is ai;ttended to read 
as follows: ~ ' , '""'''4i'~ . · 

Sec. 111.018. ADMINISTRATIVE REGULATION·s AND POLICIES. 
@} In ·carrying out"his or her duties under this chapter, the commissioner shall, 
with the approval of the board, make regulations governing personnel standards, the 
protection of records.and confidential information, the manner and form of filing 
applications, eligibility, investigation, and determination for rehabilitation and 
other services, procedures for hearings, and other regulations subject to this section 
as necessary to carry out the purposes of this chapter. 

(b) The commissioner shall develop a career ladder program, one part of 
which must require the posting throughout the commission of all nonentry level 
positions concurrently with any public posting. 

(c) The commissioner shall develop a system of annual performance 
evaluations based on measurable job tasks. All merit pay for employees must be 
based on the system established under this subsection . 

. (d) The board shall provide to its members and employees as often as is 
necessary information regarding their qualifications under this chapter and their 
responsibilities under applicable laws relating to standards of conduct for state 
officers or employees. ; 

(e) The board shall develop and implement policies that clearly separate the 
respective responsibilities of the board, the commissioner, and the other employees. 

(0 The commissioner shall prepare arid maintain a written policy statement 
to assure implementation of a program of equal employment opportunity whereby 
all personnel transactions are made without regard to race, color, handicap, sex, 
religion, age, or national origin. The policy statement must include: 

, (I) personnel policies, including policies relating to recruitment, 
evaluation, selection, appointment, training, and promotion of personnel; 

(2) a comprehensive analysis of the commission's work force that 
meets federal and state guidelines; 

(3) procedures by which a determination can be made of significant 
underuse, in the agency work force, of all persons for whom federal or state 
guidelines encourage a more equitable balance; and 

( 4) reasonable methods to address appropriately areas of significant 
underuse, in the agency work force, of all persons: for whom federal or state 
guidelines encourage a more equitable balance. . • . 

(g) The policy statement required by Subsection (f) of this section shall be 
fileo with the governor's office before November l of each.year and shall cover the 
preceding annual period. The governor's office shall develop from the information _ 
submitted a biennial report to the legislature. The report may be made separately 
or as a part of other biennial reports made to the legi'slature. · 

SECTION 7. Section 111.021, Human Resources Code, is amended to read 
as follows: 

Sec. 111.021. REPORTS. @} The commissioner shall prepare and submit 
to the board annual reports of activities and exj)enditures and, prior to each regular 
session of the legislature, estimates of funds required for carrying out the purposes 
ofthis chapter[, and, with the app1oval of the boatd, shall submit the reports to the 
gove11101 and the legislatme]. . · 

(b) The board shall file annually with the governor and the presiding officer 
of each house of the legislature a complete and detailed written report accounting 
for all funds received and disbursed by the commission during the preceding year. 
The form of the annual report and the reporting time shall be that provided in the 
General Appropriations Act. 

SECTION 8. Chapter 111, Human Resources Code, is amended by adding 
Section 111.025 to read as follows: · 
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Sec. 111.025. RESTRICTIONS ON BOARD MEMBERSHIP AND 
EMPLOYMENT. (a) An officer, employee, or paid consultant of an organization 
that receives funds from the commission in payment for the provision of 
rehabilitation services may,not be a member or employee of the board, nor may a· 
person who cohabits with or is the spouse of an officer, managerial employee, or 
paid consultant of such an association be a member of the board or an employee 
of the board grade· 17 or over, including exempt employees, according to the 
position classification schedule under the General Appropriations Act. 

(b) A person who is required to register as a lobbyist under Chapter 422, Acts 
of the 63rd Legislature, Regular Session, 1973 (Article 6252-9c, Vernon's Texas 
Civil Statutes), by virt_u.e of his activities on behalf of a provider of rehabilitation 
services, may not serve as a member of the board or act as the general counsel to 
the board. 

SECTION 9. Chapter 111, Human Resources Code, is amended by adding 
Section 111.626 to read as follows: 

Sec. 111.026. PUBLIC INTEREST INFORMATION; COMPLAINTS. (a) 
The commission shall prepare information of public interest describing the 
functions of the commission and describing the commission's procedures by which 
complaints are filed with and resolved by the commission. The commission shall 
make the information available to the general public and appropriate state agencies. 

(b) The commission shall adopt rules establishing methods by which 
consumers and service recipients can be notified of the name, mailing address, and 
telephone number of the commission for the purpose of directing complaints to the 
commission. The commission may provide for the notification through inclusion . 
of the information: · 

( 1) on each registration form, application, or written contract 
relating to participation in a program that is funded in any part by money derived 
from or through the commission; 

(2) on a sign that is prominently displayed in the place of business 
of each person or entity engaging in a program that is funded in any part by money 
derived from or through the commission; or · 

(3) in a bill for service provided by a person or entity engaging in a 
program that is funded in any part by money derived from or through the 
commission. 

SECTION 10. Section 111.052, Human Resources Code, is amended by 
adding Subsection (c) to read as follows: 

(c) The commission shall appoint a director oflicensure to administer all of 
the licensing programs subject to the jurisdiction of the commission. The director 
of licensure is entitled to an annual salary as determined by legislative 
appropriation. 

SECTION 11. Section 1_11.055, Human Resources Code, is amended to read 
as follows: 

Sec. 111.055. FINANCES. (a) All money paid to the commission under this 
chapter shall be deposited in the state treasury and may be used only for the 
administration of this chapter. · · · 

(b) The state auditor .shall audit the financial transactions of the commission 
at least once each biennium [The state tteas01e1 may 1eceive money app10piiated 
by cong1ess and allotted to Texas fm ca11ying out the purposes of this chapte1 or 
auth01ized ag1eements, a11angements, 01 plans, and may make disbursements mi 
the cet tification of the comn1issione1. All public money available to the cominission 
must be deposited, administeted, and disbmsed in the same manne1 and under the 
same conditions and 1equi1ements 1equi1ed by law fm other public funds in the state 
heasmy. The state audit01 shall iegulady audit all accounts established by the 
commission in local depositmies to assme that nonpublic funds made available to 
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the comm1ss1011 tlnough gift 01 bequest, by local 01ganizations desiring to 
pa1ticipate in p10jects fo1 the handicapped auth01ized in Article XVI, Section 6, 
Subsection (b), of the Texas Constitution, 01 by uido\..iiii61t 01 othe1 means, ate 
expended in a manne1 consistent with the pm poses of this chaptet. The commission 
shall comply with the 1epo1 ting· p1ocedmes p1esc1ibed by the state audito1 fo1 the 
commission's acceptance, holding, in vestment, and use of nonpublic funds]. 
: SECTION 12. Chapter 111, Human Resources Code, is amended by adding 
Subchapter D to read as follows: 

SUBCHAPTER D. COMMISSION SERVICES FOR- THE DEAF 
Sec. 111.081. GENERAL POWERS AND DUTIES. The commission shall: 

(I) develop and implement a statewide program of advocacy and 
education to ensure continuity of services to the deaf; 

(2) provide direct services to the deaf, ,including interpreter services, 
information and referral.services, message relay services, advocacy services, services 
to elderly deaf and hearing impaired, training in basic life skills and job-seeking 
skills, and individual and family counseling; 

(3) work to ensure more effective coordination and cooperation 
among public and nonprofit organizations providing social and educational services 
to deaf individuals; 

(4) establish a registry of available interpreters for the deaf and a 
catalogue of resources available for the needs of the deaf, both of which it shall 
disseminate to interested people and update annually; 

(5) conduct, in consultation with institutions of higher education, 
interpreter training workshops and institutes designed to qualify interpreters for 
state certification, develop guidelines for instruction of interpreters for the deaf in 
institutions of higher education, and with the assistance of the Central Education 
Agency develop and implement standards for training interpreters for the deaf iil 
institutions of higher education; and · 

(6) annually review the schedule of fees recommended by the 
commission for the payment of interpreters and, as a result of the findings of the 
review and othenelevant information, adopt by rule:a schedule of reasonable fees 
to be paid to interpreters with varied levels of skill. The schedule of fees must be 
made available and recommended for adoption by other state agencies. 

Sec. 11 1 .082. TRAINING FEES. The commission may charge and collect 
fees for training interpreters under Section 111.081 (5) of this code. The commission 
shall set the fees in an amount reasonable to defray the costs of conducting the 
training sessions. 

Sec. 111.083 .. INTERPRETERS IN AGENCY· OR COURT 
PROCEEDINGS. (a) The commission shall compile a list of qualified interpreters 
who are available for assignment by a state agency, a court, or a political subdivision 
to interpret proceedings for deafpersons. The commission shall disseminate this list 
to the agencies, courts, political subdivisions, and the general public. The 
commission shall prescribe the qualifications for interpreters who are to appear on 
the list and in prescribing those qualifications shall consider interpreters who are 
certified by the Texas Society of Interpreters for the Deaf or the National Registry 
of Interpreters for the Deaf, or both. 

(b) The commission by rule shall adopt a schedule of reasonable fees 
recommended for the payment of interpreters required by law to be provided in 
proceedings of state agencies, courts, and political subdivisions. In adopting the 
schedule, the commission shall consider the recommendations of the Texas Society 
of Interpreters for the Deaf and the National Registry of Interpreters for the Deaf. 

Sec. 111.084. BOARD FOR EVALUATION OF INTERPRETERS. (a) The 
commission may establish a program in accordance with this section for the 
certification of interpreters who have reached varying levels of proficiency in the 
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manual communication skills necessary to communicate with deaf and 
hearing-impaired individuals. 

(b) The commission shall appoint a board of five persons to administer the 
certification program. 

(c) Subject to approval of the commission, the board shall prescribe 
qualifications for each of several levels of certification based on proficiency and shall 
evaluate~ and certify interpreters using these qualifications. 

( d) The commission shall use the recommendations of the board in compiling 
a statewide registry of interpreters by skill level. The registry must, in addition to 
other pertinent information, include recommendations relating to the appropriate 
selection and utilization of sign language interpreters for the deaf. The registry must 
be made available to and recommended for adoption by state commissions, 
departments, and agencies. 

( e) The commission may charge a reasonable fee for the administration of an 
examination or other requirements for certification of an applicant. 

(Q Based on the board's recommendations, the commission may waive ariy 
certification requirement for an applicant with a valid certificate from another state 
having certification requirements substantially equivalent to those of this state. 

(g) The commission may recognize, prepare, or administer continuing 
education programs for interpreters. Participation in the programs is voluntary. 

(h) The commission by rule may adopt a system under which certificates 
expire on various dates during the year. 

(i) The commission shall adopt rules specifying the grounds for denying, 
suspending, or revoking an interpreter's certificate. 

Sec. 111.085. EXAMINATION RESULTS. (a) Not later than the 60th day 
after the day on which a certification examination is administered under this 
subchapter, the commission shall notify each examinee of the results of the 
examination. However, if an examination is graded or reviewed by a national testing 
service, the commission shall notify examinees of the results of the examination not 
later than the 14th day after the day on which the commission receives the results 
from the testing service. If the notice of the examination results will be delayed for 
longer than 90 days after the examination date, the commission shall notify each 
examinee of the reason for the delay before the 90th day. 

(b) If requested in writing by a person who fails the certification examination 
administered under this subchapter, the board shall furnish the person with an 
analysis of the person's performance on the examination. 

Sec. 111.086. REVOCATION OR SUSPENSION OF CERTIFICATE. (a) 
The commission shall revoke or suspend a certificate, place on probation a person 
whose certificate has been suspended, or reprimand an interpreter certified by the 
commission for a violation of a rule of the commission. If a certificate suspension 
is probated, the commission may require the practitioner: 

(I) to report regularly to the commission on matters that are the 
basis of the probation; 

(2) to limit practice to those areas prescribed by the commission; or 
(3) to continue or renew professional education until a satisfactory 

degree of skill has been attained in those areas that are the basis of the probation. 
(b) If the commission proposes to suspend or revoke a person's certificate, the 

person is entitled to a hearing before the commission or a hearings officer appointed 
by the.c~mmission. All final decisions to suspend or revoke shall be made by the 
comm1ss1on. 

Sec. 111.087. TELECOMMUNICATION DEVICES FOR THE DEAF IN 
STATE AGENCIES AND UNITS OF LOCAL GOVERNMENT. (a) The 
commission shall administer a program for the use of telecommunication devices 
for the deaf in selected state agencies and in emergency dispatch communication 
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centers in selected units of local government, including counties, municipalities, 
and other political subdivisions that administer emergency response systems. The 
program shall cover the use of telecommunication' devices for the deaf placed in 
selected state agencies and units of local government under prior law, but may not 
authorize additional placements. 

(b) The commission shall establish rules foit the program, including rules 
requiring reports by state agencies and units oflocal government where a device has 
been placed. 

(c) After placement, a purchased device remains the property of the 
commission. The commission is responsible for the repair, upkeep, and proper 
functioning of all devices included in the commission's property inventory lists. 

( d) The commission shall administer training programs for personnel of state 
agencies and units of local government where a device has been placed to teach the 
use and general maintenance of the device. 

(e) Each state agency or unit of local government in which a device is placed 
shall: 

(I) take all necessary actions to help ·ensure continued use of a 
device; and 

. (2) file reports as required by the commission. 
(Q The rehabilitation commission shall remove all telecommunication 

devices installed by the Texas Commission for the Deaf under this section, as 
originally enacted, that have noL been used to communicate with a deaf or 
hearing-impaired person in any one-year period beginning on or after September 
1, 1983. The commission may reassign such a device if it determines that the 
reassignment is necessary to maximize the use of the device. 

Sec. 111.088. PROGRAMS FOR DEAF-BLIND MUL TIHANDICAPPED 
INDIVIDUALS AND THEIR PARENTS. (a) Tlie commission shall establish 
programs to serve deaf-blind multihandicapped individuals by helping them attain 
self-sufficiency and independent living. 

(b) The commission shall establish a program of parental counseling for the 
parents of deaf-blind multihandicapped individuals. The counseling program may 
be provided on an individual or group basis and must include programs, activities, 
and services necessary to foster greater understanding and to improve relationships 
among professionals, parents, and deaf-blind multihandicapped individuals. 

· (c) The commission shall establish a summer outdoor training program for 
deaf-blind multihandicapped individuals. The outdoor training program must be 
designed to help meet the unique needs of deaf-blind multihandicapped individuals 
for the purpose of broadening their educational experiences and improving their 
ability to function more independently. · 

(d) The commission shall establish regulations for implementing and 
administering the programs. 

(e) The commission may contract for services or goods with private or public 
entities for purposes of this section. 

(Q From information collected from the programs, the commission shall 
determine the need for related future services and the most efficient and effective 
method of delivering the future services. 

Sec. 111.089. PRIVATE OUTDOOR TRAINING PROGRAMS FOR 
DEAF STUDENTS. (a) The comrnission may contract with private entities to 
provide for the attendance of deaf students at outdoor recreational programs 
operated for the purpose of providing skill training and recreational experiences for 
deaf children or for deaf children and their parents. 

(b) In selecting students to attend programs under this section, the 
commission shall select students from each regional day school program for the. 
deaf, students from the Texas School for the Deaf, and other deaf children that the 
commission thinks will benefit from the program. 
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Sec. 111.090. CONTRACTS FOR SERVICES. (a) Before the commission 
contracts with or provides a· grant to an agency, organization, or individual to 
provide direct services to the deaf, the commission shall make reasonable efforts to 
notify all potential service providers of the availability and purpose of the contract 
or grant. 

(b) The notice shall include a request that all interested service providers 
submit within a specified period a contract or grant proposal for the commission's 
consideration. The notice must also clearly state the criteria that the commission 
will consider in determining which applicant will be awarded the contract or grant. 

(c) The. commission shall review all proposals submitted under this section 
and shall award the contract or grant to the applicant that the commission 
determines is best able to provide the needed services. 

(d) To ensure an equitable distribution of contract or grant funds, the 
commission shall develop a formula to allocate those funds among the agencies, 
organizations, or individuals that are awarded the contracts or grants. 

(e) The commission shall adopt rules to implement this section. 
SECTION 13. Section 112.001(3), Human Resources Code, is amended to 

read as follows: 
(3) "Developmental disability" means a severe, chronic disability~ 

defined by applicable federal developmental disability laws [that: 
[(A) is atttibutable to a mental or physical impainnent 

or combination of mental and physical impairments, 
[(B) is manifested before the person attains age 22, 
[(C) is likely to continue indefinitely, 
[(D) iesults in substantial functional limitations in 

three or iliore of the following areas of major life activity. 
[(i) self-care, 
[(ii) receptive and expressive language, 
[(iii) learning, 
[(iv) mobility, 
[(v) self-direction, 
[(vi) capacity for independent living, or 
[(vii) economic sufficiency, and 

[(E) reflects the person's need for a combination and 
sequence of special, interdisciplinary, or generic care, treatment, or other services 
that are of lifelong 01 extended duration, and are individually planned and 
coordinated]. · 

SECTION 14. Section 112.001, Human Resources Code, is amended by 
adding Subdivisions (4), (5), and (6) to read as follows: 

(4) "Applicable federal developmental disability laws" refers to the 
various Acts of congress providing for assistance and services to the developmentally 
disabled and codified as 42 USCA, Chapter 75, Section 6000 et seq. 

(5) "Facility for persons with developmental disabilities" means a 
facility, or a specified portion of a facility, that is designed primarily for the delivery 
of one or more services to persons with one or more developmental disabilities, as 
those terms are defined in the applicable federal developmental disabilities laws. 

(6) "Protection and advocacy system" means the systemestablished 
in this state under the applicable federal developmental disabilities laws for the 
purpose of advocating for and protecting the rights of persons with developmental 
disabilities. , ' 

SECTION 15. Section 112.002, Human Resources Code, is amended to read 
as follows: , 

Sec. 1 l Z.002. PURPOSE AND LEGISLATIVE FINDINGS. IB} The 
purpose of this chapter is to establis~ a developmental disabilities program that[~ 
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to . serve on the 
council. · · · 1 

[(l) a 1ep1esentatiJe ftom a higher education training facility, 
[(2) a representative f10m an agensy of local government, 
[(3) a representative from a· nongovernmental agency concerned 

with services to the handicapped, and 
1 

[(4) a representative from a citizen group concerned with services to 
the handicapped. ' 

[(d) The gove1110J shall appoint 14 consumer inembers to se1Ve on the 
council. At least five ofthe consumer members must be persons with developmental 
disabilities, five must be parents OJ guardians ofa person with a mentally impairing 
developmental disability, and one must be the parent OJ guardian ofa person with 
developmental disabilities who is living in an institution. The remaining consumer 
members may be parents 01 guardians of persons with developmental disabilities, 
may be appointed f10m one of the above categories, 01 may be other interested 
persons. 

[(e) A consumer member may not be. 
[(l) an employee of a state agency that receives funqs under the 

developmental disabilities program established by this chapter and federal law, 
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[(2) a managing employee of any othet entity that 1eceives funds 
under the developmental disabilities p10giam, or 

[(3) a pe1son with an owne1ship or conliol inte1est in an entity that 
receives funds under the developmental disabilities p1ogram.] 

SECTION 17. Section 112.016, Human Resources Code, is amended to read 
as follows: 

Sec. 112.016. OFFICERS. (a) The governor shall designate a member of the 
council to be the presiding officer [At the 1egulai meefotg in Maich, members of 
the council shall elect a chair and a vice-chair to se1 ve teims of one yeai beginning 
immediately on election]. 

(b) The presiding officer serves in that capacity at the will of the governor [:A 
council membe1 may not se1 vein any one office more than two consecutive terms]. 

(c) [A 1ep1Csentative of a state agency may not seive as chai1 or vice-chair. 
[(tl)] The council shall meet quarterly in regular session and on call by the 

chair when necessary for the transaction of council business. 
SECTION 18. Section 112.017, Human Resources Code, is amended to read 

as follows: 
Sec. 112.017. BYLAWS. The council may adopt bylaws~ [or] policies 

consistent with this chapter and applicable state or federal law. [The bylaws or 
policies may include duties of officers, process f01 nominations or vacancies for 
office1s, duties of committees, quo1um1equi1ements fo1 committees, provisions for 
special or ad hoc committees, and policies fut council staff.] 

SECTION 19. Section 112.018, Human Resources Code, is amended by 
adding Subsection (f) to read as follows: · 

(Q The administering agency may adopt rules necessary for the operation of 
this chapter and for compliance and implementation of applicable federal 
developmental disability laws. 

SECTION 20. Section 112.019, Human Resources Code, is amended to read 
as follows: 

Sec. 112.019. STATE PLAN FOR DEVELOPMENTAL DISABILITIES. 
[(a)] The council shall develop jointly with the administering agency the state plan 
for persons with developmental disabilities. The plan must conform to applicable 
federal developmental disability laws[: 

[(I) specify p10grams, senices, and 1esomces available to assist 
developmentally disabled pe1sons, 

[(2) desc1ibe the allocation of funds available to assist 
developmentally disabled pe1sons, 

[(3) specify objectives 1elating to developmentally disabled persons 
to be attained under the state plan, and 

[(4) include any other provision· 1equi1ed by the council and 
applicable s1ate or federal law. 

[(b) At least annually, the council shall 1eview and evaluate the 
implementation of the state plan and submit modifications to the state plan as 
necessai y . 

[~(c~)--'l~1-11-e-v~ie-w-1"·n-g-a-1-1d.l.-ev-aJl-u-a~ti-n-g~i-n-1pJ!-e1-n~e-n~ta-t~io~r-1~0~f~t1~1e ...... st~a~te.......,p~la"1~1,~t~h-e~c~o~u~n-c~it 
shaH: . 

[(I) analyze state se1 vices systems with 1espect to services fo1 
developmentally disabled pe1sons and analyze public and p1ivate programs that aJC 
cu11ently 01 potentially capable of providing senices to developmentally disabled 
pe1sons, 

persons, 
[(2) assess the needs alid p1oblems of developme,1itally disabled 

[(3) identify gaps and ba11iers within the senice delive1y system, 
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[(4) establish piimities, goals, and measmable objectives fo1 
fo11nulating the state plan, fo1 allocating developmental disabilities funds, and fo1 
opeiatir1g the developmental disabilities progiam, ~ ...• 

[(5) review and comment on all state ·:Ptai1s in Texas that relate to 
p1og1ams affecting developmentally disabled pe1sons, and . 

. [(6) 1eview and comment on laws, policies, procedmes, and 
piactices 1elating to the lights ofand services to developri1entally disabled persons]. 

SECTION 21. Section 112.020, Human Resources Code, is amended to read 
as follows: 

Sec. 112.020. ADDITIONAL COUNCIL POWERS AND DUTIES. In 
addition to powers and duties derived by the council from applicable federal 
developmental disability laws, the council shall: 

ill [The council shall establish a developmental disabilities 
p1og1am. In administe1 ing that progiam, the council shall. 

[(l) engage in and support activities that coordinate and strengthen 
services for developmentally disabled persons, and that safeguard the rights of 
persons who a1e faced with developmental disabilities, 

· · [(2) foste1 coopeiation and conmlunication among state, county, 
municipal, voluntmy, and private agencies providing serviCes to developmentally 
disabled persons to assme that the se1 vices me delive1ed effectively, economically, 
and without duplication, · 

[(3) p1omote public awareness of the needs and problems of 
developmentally disabled pe1sons, 

[(4) coopernte with and support consume1s and consumer 
mganizations that advocate the 1ights of developmentally disabled persons and the 
delive1y of effective services to developmentally disabled persons, 

[(5) . promote· the establishment of community-based p1og1ams, 
especially model.se1 vice deliveiy and service cq01dination p1ograms, that hold 
p1oinise ofeXpanding 01 other wise imp1oving sei vices to developmentally disabled 
pet sons, 

[(6), encomage and. support haining programs to p1epa1e 
professionals and paiap1ofcssio~1ais to w01k effecfrvely with developmentally 
disabled per sons, , , 

[(7) encomage and supp01t pe'rtinebt iesemch eff01ts and p1eventive 
measmes 1elating to developinentally disablyd pe1sons, 

[(8) p1ovide. technical assistance, where app1op1iate to achieve 
effective implementation ofthe state plan, · 

· [(9) develop, with the administering agency, applications for special 
project g1 ants and submit comments on the applid:tions to the gov er nm, the United 
States Seoeta1y of Health and Human Services,1 and app1op1iate state agencies, 

' [(IO) negotiate a management a'g1eement with the administe1ing 
agency to assme that the council is adequately staffed to pe1fo1111 its duties, 

[ftt)] undertake at the request of the governor and the legislature 
activities appropriate to the achievement of legi'slative and executive functions 
relating to persons with dev_elopmental disabilities or other handicapping 
conditions; and 

ill [(+Z)] submit to the governor, legislature, and other appropriate 
state and federal authorities periodic· reports dn the council's responsibilities and 
performance[;-and · 

[(13) assme that the State of Texas is in compliance with the 
Developmental Disabilities Se1 vices and Facilities Constrnction Act 
(Pub.L No. 91-517), the Developmentally Disabled Assistance and Bill of Rights 
Act (Pub.L No. 94- !03), and the Developmental Disabilities Assistance and Bill 
of Rights Act (Pub.L No. 97-35), and all amendments to those Acts, as long as those 
Acts me effective]. 
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SECTION 22. Chapter 112, Human Resources Code, is amended by adding 
Section 112.021 to read as follows: 

Sec. 112.021. PROTECTION AND ADVOCACY OF INDIVIDUAL 
RIGHTS. The protection and advocacy system shall have access to records as 
required by the provisions of the applicable federal disability laws. 

SE.CTION 23. Subchapter C, Chapter 112, Human Resources Code, is 
repealed. 

SECTION 24. Section l 11.012, Human Resources Code, is amended to read 
as follows: 

Sec. 111.012. APPLICATION OF SUNSET ACT. The Texas Rehabilitation 
Commission is subject to the Texas Sunset Act (Art. 5429k, Vernon's Texas Civil 
Statutes). Unless[, and unless] continued in existence as provided by that Act, the 
commission is abolished and this chapter expires ·{effective] September l, 1997 
[m5]. - -

SECTION 25. Section 111.002(5), Human Resources Code, is amended to 
read as follows: 

(5) "Rehabilitation services" means any equipment, supplies, goods, 
or services necessary to enable a handicapped individual to engage in a gainful 
occupation or to achieve maximum personal independence. To enable a 
handicapped individual to engage in a gainful occupation or achieve maximum 
personal independence the commission may engage in or contract for [the 
following] activities including, but not limited to: 

(A} evaluation of rehabilitation potential, including 
diagnostic and related services incidental to the determination of eligibility for 
services and the nature and scope of services to be provided; 

(B} counseling and guidance; 
(C} physical and mental restoration services necessary 

to correct or substantially modify a physica!"or mental condition that is stable or 
slowly progressive; 

(D} training; 
(E) maintenance covering a handicapped individual's 

basic living expenses, including food, shelter, clothing, and other subsistence 
expenses necessary to support and derive the full benefit of the other rehabilitation 
services being provided; · 

(F) transportation; 
(G) placement in a suitable employment; 
(H) postemployment services necessary .to maintain 

suitable employment; 
(I} obtaining occupatiOnal licenses, including any 

license, permit,. or other written authority required by a state, city, or other 
governmental unit to be obtained in order to enter an occupation or srriall business, 
and providing tools, equipment, initial stocks, goods, and supplies; and 

(J) providing other equipment, supplies, services, or 
goods that can reasonably be expected to benefit a handicappedindividual in terms 
of employment in a gainful occupation or achievement of maximum personal 
independence. 

SECTION 26. Subsections (a) and (e), Section 132.002, Human Resources 
Code, are amended to read as follows: 

(a) The council on disabilities is established and is composed of 22 [Zf] 
members. 

( e) The governing board of each of the following agencies shall appoint one 
person to represent that agency on the council: 

(I) the Texas Department of Human Resources; 
(2) -. the Texas Department of Mental Health . and Mental 

Retardation; · 
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(3) the Texas Department of Health; 
(4) the Central Education Agency;, . 
(5) the Texas Rehabilitation Commission; -
(6) the Texas Employment Commission' [for the Deaf]; 
(7) the State Commission for the Blind; 
(8) the Texas Department on Aging; [and] 
(9) the Texas Commission on Alc0holism; and 
(10) the Texas School for the Deat 
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SECTION 27. Sections I, 2, 12, 17, and 21,-Chapter 836,Acts of the 62nd 
Legislature, Regular Session, 1971 (Article 4512e, Vernon's Texas Civil Statutes), 
are amended to read as follows: 

Sec. I. DEFINITIONS. In this Act: 
(I) "Physical therapy" means the examination, treatment, or instruction of 

huinan beings to detect, assess, prevent, correct, and alleviate physical disability and 
pain from injury, disease, disorders, or physical deformities and includes the 
administration and evaluation of tests and measurements of bodily functions and 
structures in aid ofdiagnosis or treatment; the planning, administration, evaluation, 
and modification of treatment and instruction, including the use of physical 
measures, activities, and devices for preventive and therapeutic purposes on the 
basis of approved test findings and the provision of consultative, educational, and 
advisory services for the purpose of reducing the incidence and severity of physical 
disability and pain. The term includes [Physical theiapy shall also include] the 
delegation of selective forms ·or treatment to supportive personnel with assumption 
of the responsibilities for the care of the patient and continuing direction and 
supervision of the supportive personnel. The use of roentgen rays and radium for 
diagnostic and therapeutic purposes, and the use of electricity for surgical purposes, 
including cauterization, are not authorized under the term "physical therapy" as 
used herein, and a license issued hereunder shall not authorize the diagnosis of 
diseases or the practice of medicine as defined bylaw: 

(2) "Physical therapist" or "physiotherapist~' means a person who practices 
physical. therapy. "Hydrotherapist," "massage· therapist," "mechano-therapist," 
"functional therapist," "physical therapy practitioner," "physical therapy, 
specialist," "physiotherapy practitioner," "physical therapy technician," and 
"myofunctional therapist" are equivalent terms; any derivation of the above terms 
or any reference to any one of them in this Act includes the others. · 

. (3) "Phy!lical therapist assistant" means a' person who works under the 
supervision of a licensed physical therapist and assists a physical therapist in the 
practice of physical therapy and whose activities require an understanding of 
physical therapy but do not require a professional education equivalent for licensing 
as a physical therapist. 

(4) "Physical therapy aide" means a person who aids in the practice of 
physical therapy and whose activities require on-the-job training and on-site 
supervision by the physical therapist or a physical therapist assista,nt. 

(5) "Board" means the Texas Advisory Board of Physical Therapy 
Examiners. ; 

( 6) "Discipline" means the revocation or suspension of a license, the placing 
on probation of a licensee whose license has been:suspended, or the reprimand of 
a licensee in accordance with this Act and rules adopted by the board. 

(7) "Commission" means the Texas Rehabilitation Commission. 
(8) "Commissioner" means the commissioner of the Texas Rehabilitation 

Commission. 
Sec. 2. CREATION OF ADVISORY BOARD. (a) There is created a Texas 

Advisory Board of Physical Therapy Examiners. The board shall consist of nine 
members appointed by the governor with the advi.ce and consent of the senate for 
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staggered terms of six years, with three members' terms expiring on January 31 of 
each odd-numbered year. Six members must be licensed physical therapists and 
three members must be members of the general public. The board is an advisory 
board to the Texas Rehabilitation Commission and shall perform its duties as a part 
of the commission. 

_{Q} A person is not eligible for appointment as a public member if the person 
or the person's spouse: 

(I) is licensed by an occupational regulatory agency in the field of health care; 
(2) is employed by or participates in the management of a business entity or 

other organization that provides health-care services or that sells, manufactures, or 
distributes health-care supplies or equipment; or 

(3) owns, controls, or has, directly or indirectly, any interest in a business 
entity or other organization that provides health-care services or that sells, 
manufactures, or distributes health-care supplies or equipment. 

{f2 [th}] A vacancy on the board shall be filled by appointment by the 
governor with the advice and consent of the senate for the remainder of the term. 

@ [tc)] Appointments to the board shall be made without regard to the race, 
creed, sex, religion, or national origin of the appointees. 
~ [(d}] The director of licensure appointed by the commission shall 

administer the licensing programs created under this Act [board may appoint an 
executive di1ect01 at an annual sala1y as dete11nined by legislative app10piiation]. 

ill [te}] The [executive] director of licensure shall hire [administer this Act 
and carry out the inst10ctions of the boaid, including the employment of 
investigato1s and othe1] staff as required to implement the purpose of this Act. The 
[executive] director oflicensure or his designee shall develop an intraagency career 
ladder program, one part of which shall be the intraagency posting of all nonentry 
level positions concurrently with [f01 at least 10 days bef01e] any public posting. 
The [executive] director oflicensure or his designee shall develop a system of annual 
performance evaluations based on measurable job tasks. All merit pay authorized 
by the [executive] director of licensure must be based on the system established 
under this subsection . 

.{g2 [ffl] A member of the board is not liable to civil action for any act 
performed in good faith in the execution of his duties in this capacity. 

{hl [(g)] The board is subject to the Texas Sunset Act[, as amended] (Article 
5429k, Vernon's Texas Civil Statutes). Unless the board is continued in existence 
as provided by that Act, the board is abolished [effective] September 1, 1997 [+993]. 

ill [fh]] A member or employee of the board may not be an officer, employee, 
or paid consultant of a trade association in the health-care industry. A member or 
employee of the board may not be related within the second degree by affinity or. 
consanguinity to a person who is an officer, employee, or paid consultant of a trade 
association in the regulated industry. A person who is required to registe~ as a 
lobbyist under Chapter 422, Acts of the 63rd Legislature, Regular Session, i973[; 
as amended] (Article 6252-9c, Vernon's Texas Civil Statutes), may not serve as a 
member of the board or act as the general counsel to the board. 

ill [ti)] It is a ground for removal from the board if a member: 
(I) does not have at the time of appointment the qualifications required by 

this section for appointment to the board; · 
(2) does not maintain during the service on the board the qualifications 

required by this section for appointment to the board; . 
(3) violates a prohibition prescribed by Subsection ill [fh]] of this section; or 
( 4) fails to attend at least halfof the regularly scheduled boarcl meetings held 

in a calendar year, excluding meetings held while the person was not a board 
member. · . · 

ill [(j}] The validity of an action of the board is not affected by the fact that 
it was taken when a ground for removal of_a member of the board existed; · 
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Sec. 12. TITLE. (a) A licensed physical therapist may use the title "Physical 
Therapist." No other person may be so designated or permitted to use the term 
"Physical Therapist." [The license as a physical theiapis'fdoes not authmize the use 
of the p1efix "Dr.," the wmd "Doctm," 01 any suffix 01 affix indicating 01 implying 
that the licensed pe1son is a physician.] 

(b) A licensed physical therapist assistant may use the title "Physical 
Therapist Assistant." No other person may be so designated or permitted to use the 
term "Physical Therapist Assistant." [The license as physical thetapist assistant does 
not authotize the use of the p1efix "D1.," the wmd "Doctm," 01 any suffix 01 affix 
indicating 01 implying that the licensed pe1s011 is a physician.] 

Sec. 17 .. FEES. [(a]] With the approval of the commission, the [The] board 
shall establish (1 easonable the necessa1 y] fees' for licenses, license renewals, 
examinations, and other administrative expenses. The board shall set the fees in 
amounts that are reasonable and necessary to cover all the costs of administering 
[the admioisttation of] this Act: [in amounts not to exceed. 

[Examination 
· (!. Physical The1apist $75 

(2. Physical The1apist Assistant 76 
(Application · 

(!. Physical Thetapist 46 
(2. Physical Thetapist Assistant 46 

[License Fee 
[Endotsement 

[!. Physical The1apist T5 
(2. · Physical The1apist Assistant 76 

(Tempm at y License 
(!. Physical Thetapist 30 
[2. Physical Thetapist Assistant 26 

[Renewal 
[ I. Physical Thet apist 55 
[2. Physical Thetapist Assistant 45 

[Issuance Fee 
[I. Physical The1apist 45 
[2. Physical The1apist Assistant 45 

[Duplicate License · 
[!. Physical Thetapist ; . r 25 
[2. · Physical Thetapist Assistant 25 

[T1ansfe1 Fee 
[!.. Physical The1apist 25 
(2. Physical The1apist Assistant 25 

[(b) The boa1d may not maintain unnecessa1y fond balances, and fee 
amounts shall be set in accmdance with this 1equi1ement.] 

Sec. 21. DISPOSITION OF FUNDS. (a) F~es received [by the boatd] under 
this Act shall.be deposited in the State Treasury to the credit of the General Revenue 
Fund. 

(b) The state auditor shall audit the financial transactions of the board as part 
of its audit of the commission during each fiscal biennium. . . 

(c) On or before January 1 of each year, the commission [board] shall make 
in writing to the governor and the presiding officer of each house of the legislature 
a complete and detailed report accounting for all funds received and disbursed by 
the commission under this Act [board] during the preceding year. 

SECTION 28. Section 3(e), Chapter 836,: Acts of the 62nd Legislature, 
Regular Session, 1971 (Article 4512e, Vernon's T1exas Civil Statutes), is amended 
to read as follows: ' 
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(e) The board may adopt rules consistent with this Act to carry out its duties 
in administering this Act. In adopting rules under this section, the board shall 
consider any applicable commission policies or procedures. 

SECTION 29 .. Section 4(b), Chapter 836, Acts of the 62nd Legislature, 
Regular Session, 1971(Article4512e, Vernon's Texas Civil Statutes), is amended 
to read as follows: 

(b) The director of licensure or the secretary shall keep a record of each 
meeting of the board and maintain a register containing the names of all physical 
therapists licensed under this Act, which shall be at all times open to public 
inspection. On March l of each year, the [executive] director of licensure shall 
transmit an official copy of the list of the licensees to the secretary of state for 
permanent record, a certified copy of which shall be admissible as evidence in any 
court of this state. 

SECTION 30. Section 5(b), Chapter 836, Acts of the 62nd Legislature, 
Regular Session, 197 l (Article 45 l2e, Vernon's Texas Civil Statutes), is amended 
to read as follows: 

(b) ·The [executive] director oflicensure [the boa1d] shall execute a bond in 
the amount of $10,000 for board and staff members payable to the board, 
conditioned on the faithful performance of the duties of the board members and 
office staff and an accounting of funds received in the board office. The bond shall 
be signed by two or more good and sufficient sureties or by a surety company 
authorized to do business in this state and shall be approved by the chairman of the 
board. 

SECTION 31. Section 8(a), Chapter 836, Acts of the 62nd Legislature, 
Regular Session, 1971 (Article 4512e, Vernon's Texas Civil Statutes), is amended 
to read as follows: 

(a) An applicant for a license as a physical therapist must file a written 
application, on a form provided by the board, accompanied by an examination fee 
prescribed by the board, which is refundable if the applicant does not take the 
examination, and an application fee prescribed by the board, which is not 
refundable. The applicant must present evidence satisfactory to the board that he 
has completed an accredited curriculum in physical therapy, medicine, osteopathy, 
or chiropractic [education] that has provided adequate instruction in the basic 
sciences, clinical sciences, and physical therapy theory and procedures as 
determined by the board and has completed a minimum of 60 academic semester 
credits or the equivalent from a recognized college in which semester hour credits 
are acceptable for transfer to The University of Texas, including courses in 
biological, social, and physical science. 

SECTION 32. Section 9(a), Chapter 836, Acts of the 62nd Legislature, 
Regular Session, 1971 (Article 45 l 2e, Vernon's Texas Civil Statutes), is amended 
to read as follows: 

(a) An applicant for a physical therapist assistant license must file a written 
application with the board, on a form provided by the board, accompanied by an 
examination fee prescribed by the board, which is refundable if the applicant does 
not take the examination, and an application fee prescribed by the board, which is 
not refundable. The applicant must present evidence satisfactory to the board that · 
he has completed an accredited program of the type required for licensure as a 
physical therapist, or a physical therapist assistant program including courses in the 
anatomical, biological, and physical sciences, a:nd clinical procedures as prescribed 
and approved by the board. 

SECTION 33. Subsections (a) and (b), Section 13, Chapter 836, Acts ofthe 
62nd Legislature, Regular Session, 1971 (Article 4512e, Vernon's Texas Civil 
Statutes), are amended to read as follows: · 

(a) An applicant who fails to pass a one-part examination or any part or parts 
of a divided examination given by the board may take another one-part 
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.- examination or the part or parts of the divided examination that he failed on 
payment of an additional exa!llination fee. The applic;a.n~~_!llust be reexamined not 
(less than six months nm j more than 12 months after the unsuccessful examination. 

(b) On the failure of an applicant to pass a second or subsequent examination, 
the board may [shalt] require him to complete additional courses of study 
designated by the board, "in which case the applicant shall be required to present to 
the board satisfactory evidence of having completed:the required additional courses 
before taking subsequent examinations and shall pay additional fees equal to the 
fee required for filing the original application. 

SECTION 34. Section 3(g), Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

(g) The board is subject to the Texas Sunset Act[, as amended] (Article 5429k, 
Vernon's Texas Civil Statutes). Unless the board is continued in existence as 
provided by that Act, the board is abolished, and this Act expires [effective] 
September 1, 1997 [+%5]. 

SECTION 35. Sedion 5, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended by amending Subsections (b), (d), (e), 
(t), (g), (h), and (I) and adding Subsection (m) to read as follows: 

(b) The board shall collect fees for licenses, license renewals, examinations, 
and all other administrative expenses. The board, with the approval of the 
commission, shall set the fees in amounts that are reasonable and necessary to cover 
all the costs .of administering this Act [shall p1esc1ibe and publish fees fm the 
following. 

[(I) application fm licensme fee (nomefondable), 
[(2) initial license fee, 
[(3) 1enewal of license fee, 
[(4) late 1enewal fee, 
[(5) endmsement license fee, and 
[(6) tempmai y license fee. 
[These fees shall be dete11nined by and limited to the boaid's ope1ational costs 

in implementing the p1ovisions of this Act]. 
(d) The board may investigate complaints; issue, suspend, deny, and revoke 

licenses; reprimand licensees and place them on probation; issue subpoenas; and 
hold hearings. The board shall keep an information file about each complaint that 
is filed with the board relating to a licensee or an entity regulated by the board. If 
a written complaint is filed with the board relating to ·a licensee or entity regulated 
by the board, the board shall notify the parties to the complaint of the status of the 
complaint unless the notice would jeopardize an :undel'cover investigation. The 
board shall notify the parties to the complaint at least as frequently as quarterly until 
the final disposition of the complaint. _ 

(e) The board shall propose rules consistent' with this Act to carry out its 
duties in administering this Act, shall submit said rules to the office of the Attorney 
General of Texas for review, and shall then adopt rules consistent with the advice 
of the attorney general. In adopting its rules, the board shall consider any applicable 
policies and procedures of the commission. 

(t) The [commissionet with the advice of the boa1d shall appoint an 
executive] director oflicensure appointed by the commission shall administer the 
licensing programs under [to implement the pmposes of] this Act [ata salaiy as 
dete1 mined by legislative app1 op1 iation ]. The director of licensure may hire staff as 
necessary. 

(g) The [executive] director of licensure [the board] or her/his designee shall 
develop an intraagency career ladder program, one part of which shall be the 
intraagency posting of all nonentry level positions concurrently with [fo1 at least l 0 
days befme] any public postipg .. 
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(h) The [executive] director oflicensure [the boatd] or her/his designee shall 
develop a system of annual performance evaluation based on measurable job tasks. 
All merit pay for board employees must be based on the system established under 
this section. 

(1) The board shall prepare or approve continuing education programs for 
licensees and shall require each licensee to participate in an approved continuing 
education program in order to renew a license issued under this Act [may tecognize, 
ptepate, implement, and 1cqui1e continuing education p1ograms fut petsons it 
licenses]. 

(m) The board shall develop and implement policies that clearly define the 
respective responsibilities of the governing body of the board and the staff of the 
board. 

SECTION 36. Section 7(b), Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

(b) The secretary or the [executive] director of licensure shall keep a record 
of each meeting of the board and maintain a register containing the names of all 
occupational therapists licensed under this Act, which shall be at all times open to 
public inspection. On March I of each year, the [executive] director of licensure 
shall transmit an official copy of the list of the licensees to the secretary of state for 
permanent record, a certified copy of which shall be admissible as evidence in any 
court of this state. 

SECTION 37. Section 11, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 11. OPEN MEETINGS. @2 The board is subject to the open meetings 
law, Chapter 271, Acts of the 60th Legislature, Regular Session, 1967[, as amended] 
(Article 6252-17, Vernon's Texas Civil Statutes), and the Administrative Procedure 
and Texas Register Act[, as amended] (Article 6252-13a, Vernon's Texas Civil 
Statutes). 

(b) The board shall develop and implement policies that provide the public 
with a reasonable opportunity to appear before the board and to speak on issues that 
are under the jurisdiction of the board. 

SECTION 38. · Section 14, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 14. APPROPRIATIONS TO TEXAS REHABILITATION 
COMMISSION. The commission shall deposit all [teceive an account fot] funds 
collected [derived] under this Act[. The funds shall be deposited] in the State 
Treasury to the credit of the General Revenue Fund [a special fond known as the 
Occupational Thetapy Licensing Fund and may be used only fut the administtation 
of this Act and ate heteby apptoptiated fot this pmp9se]. 

SECTION 39. Section 16, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 16. REQUIREMENTS FOR LICENSURE. An applicant applying for 
a license as an occupational therapist or as an occupational therapy assistant shall 
file a written application on a form provided by the board, showing to the 
satisfaction of the board that the applicant [he 01 she] meets the following 
requirements: 

[(a) Residence. Applicant need not be a tesident of this state. 
[(b) Characte1. Applicant shall be of good mm al chatactet.] 
ill [tc)] Education: Applicant shall present evidence satisfactory to . the 

board of having successfully completed the academic requirements of an 
educational program in occupational therapy recognized by the board. The 

[(l) Such] evidence for a license as an occupational therapist shall be [one-of 
the following. 

[(A}] a baccalaureate degree in occupational therapy1[; 
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[tB]] a certificate evidencing successful completion ofrequired undergraduate 
occupational therapy course work awarded to persons with a baccalaureate degree 
which is not in occupational' therapy,[;] or --. - :::·~ -

[(€}] a postgraduate degree in occupational therapy. The 
[(2) Such] evidence for a license as an occupational therapy assistant shall be 

either [one of the following. · 
[(-A)] an associate degree in occupational therapy.L.Q!:[; 
[tBJ] an occupational therapy assistant certificate. 
ill [(d)] Experience: Applicant shall submit to the board evidence of 

having successfully completed a period of supervised field work experience arranged 
by the recognized educational institution where the applicant [he or she] met the 
academic requirements. 1 

[(+)] For an occupational therapist, a minimum of six months of supervised 
field work experience is required. 

[(Z)] For an occupational therapy assistant, a minimum of two months of 
supervised field work experience is required. 

ill [(e)] Examination: An applicant for licensure as an occupational 
therapist or as an occupational therapy assistant shall pass an examination as 
provided for in Section 17 of this Act. 

SECTION 40. Section 18, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 18. LICENSE -BY ENDORSEMENT. @} A person who is licensed or 
otherwise registered as an occupational therapist dr as an occupational therapy 
assistant by another state, the District of Columbia, or a commonwealth or territory 
of the United States whose requirements for licensing or registration were at the date 
oflicensing or registration substantially equal to the requirements prescribed by this 
Act may receive an occupational therapist license without examination, on 
submission of an application on a form prescribed by the board and payment of an 
endorsement license fee prescribed by the board. · 

(b) The board may also waive examination requirements for a person who is 
certified by a national association· approved by the board and who is currently 
practicing in a state that does not require a license or other form of registration. 

SECTION 41. Section 22(a), Occupational. Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

(a) The board may [shall] issue a temporary license without examination to 
.a person who is a recent graduate ofan institution of higher education in the United 
States if the person has applied for a license, has applied to take the licensing 
examination, and meets the req\Rrements for license under Section 16 of this Act. 
A person who holds a temporary license may practice only under the supervision 
of a person who holds a regular license. A temporary licerise expires on notification 
of the results of the licensing examination. [has applied f01 a license and meets the 
qualifications prescribed by Section 16, except Subsection (e) of Section 16, of this 
Act. This license expires on completion of scming of the next administered 
examination whether the applicant passes the examination or no.t.J Issuance of a 
temporary license following failure of part or all the examination shall be according 
to rules adopted by the board. · 

SECTION 42. Section 25, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 25. RENEW AL OF EXPIRED LICENSE. (a) If a person's license has 
been expired for not more than 90 days, the person may renew the license by paying 
to the board the required renewal fee plus a late fee in an amount that is one-half 
of the license fee. 

(b) Ifa person's license has been expired for more than 90 days but less than 
two years, -the person may renew the license by paying to the board all unpaid 
renewal fees and a late fee that is equal to the license fee. 
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(c) If a person's license has been expired for two years or more, the person 
may not renew the license. The person may obtain a new license by applying for 
a license, submitting to reexamination, and complying with_ the requirements and 
procedures for obtaining an original license. However, the boai;dmay renew without 
reexamination an expired license ofa person who was licensedin this state, moved 
to another state, and has been legally practicing in the other state for the two years 
preceding the application for renewal. The person shall pay to the board a renewal 
fee that is equal to the license fee. 

(d) Not later than the 30th day before the expiration date of a person's license, 
the board shall send written notice of the impending license expiration to the person 
at the person's last known address. [A license that has expiied fot less than thiee 
yeais fiom the date of the application f01 1enewal may be ienewed by submission 
of an application Oil a fo11n p1esc1ibed by the boatd and paymen1ofa1enewal fee 
established by the boaid. 

[(b) A license that has expi1ed fo1 mo1e than tluee consecutive yeaJS may be 
1einstated only by complying with the iequiiements fo1 issuing an oiiginal license.] 

SECTION 43. The Occupational Therapy Title Act (Article 8851, Vernon's 
Texas Civil Statutes) is amended by adding Section 25A to read as follows: 

Sec. 25A. INACTIVE ST A TUS LIST. (a) A person who holds a license 
under this Act and who is not actively engaged in the practice of occupational 
therapy may apply to the board in writing to be placed on an inactive status list 
maintained by the board. The person must apply for inactive status before the 
expiration of the person's license. A person on inactive status is not required to pay 
the annual renewal fee. 

(b) A person on inactive status may not perform any activities regulated 
under this Act. 

(c) Ifa person on inactive status desires to reenter active practice, the person 
shall notify the board in writing. The board shall remove the person from the 
inactive status list on payment of an administrative fee and on compliance with 
educational or other requirements set by the board by rule. 

SECTION 44. Section 30, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 30. [GROUNDS FOR] DENIAL, SUSPENSION, OR REVOCATION 
OF A LICENSE~ [OR] DISCIPLINE OF A LICENSEE. (a) If the board proposes 
to deny a license, or to suspend or revoke a license, the applicant or licensee is 
entitled to a hearing before the board or before a hearing officer appointed by the 
board. All final decisions shall be made by the board. 

ili} After hearing, a license may be denied, suspended, or revoked or a licensee 
otherwise disciplined if the applicant or licensee has: 

( l) used drugs or intoxicating liquors to an extent that affects his or her 
professional competenc-e; 

(2) been convicted of a crime, other than minor offenses defined as "minor 
misdemeanors," "violations," or "offenses," in any court ifthe acts for which he or 
she was convicted are found by the board to have a direct bearing on whether he 
or she should be entrusted to service the public in the capacity of an occupational 
therapist or occupational therapy assistant; 

(3) obtained or attempted to obtain a license by fraud or deception;-
( 4) been grossly negligent in the practice of occupational therapy or in acting 

as an occupational therapy assistant; 
(5) been adjudicated mentally incompetent by a court of competent 

jurisdiction; 
(6) practiced occupational therapy in a manner detrimental to the public 

health and welfare; 
(7) advertised in a manner that in any way tends to-deceive or defraud the 

public; or · - -



SUNDAY, MAY 26, 1985 1791 

(8) had his or her license to practice occupational therapy revoked or 
suspended or had other disciplinary action taken against him or her or had his or 
per application for a license refused, revoked, or suspendeu:by the proper licensing 
authority of another state, territory, or nation. 

SECTION 45. (a) All fund balances accrued to the credit of the Occupational 
Therapy Licensing Fund on the effective date of this Act are transferred to the 
general revenue fund on the effective date of this Act. 

(b) Each member of the Texas Board of Physipal Therapy'Examiners who is 
serving on the 'effective date of this Act shall continue to serve for the remainder of 
that member's term of office unless the member is otherwise removed. 

(c) A person who holds a temporary license on the effective date of this Act 
as a physical therapist or as an occupational therapist may practice under the terms 
of that license until the expiration date of the license. 

(d) Promptly after this Act takes effect, the governor shall appoint three 
additional members, who meet the qualifications: of Section 111.013, Human 
Resources Code, to the Texas Rehabilitation Commission. In appointing those 
members, the governor shall appoint one person to a term expiring February 1, 
1987; one to a term expiring February 1, 1989; and one to a term expiring February 
1, 1991. 

SECTION 46. (a) Section 11, Chapter 836, Acts of the 62nd Legislature, 
Regular Session, 1971 (Article 45!2e, Vernon's Texas Civil Statutes), is repealed. 

(b) Chapter 81, Human Resources Code, is repealed. 
(c) The Texas Commission for the Deaf is abolished. The powers and duties 

of that commission are transferred to the Texas Rehabilitation Commission. A 
reference in the laws of this state to the Texas Commission for the Deaf shall be 
interpreted as a reference to the Texas Rehabilitation Commission. 

(d) The abolition of the Texas Commission for the Deaf and the repeal of 
Chapter 81, Human Resources Code, occur as ifthat commission was abolished and 
that law had expired under the Texas Sunset Act (Article 5429k, Vernon's Texas 
Civil Statutes) on September I, 1985. 

SECTION 47. This Act takes effect September I, 1985. 
SECTION 48. The importance of this legislation and the crowded condition 

of the calendars in both houses create an emerge!]CY and an imperative public 
necessity that the constitutional rule requiring bills tb be read on three several days 
in each house be suspended, and this rule is hereby suspended. 

Floor Amendment No. 1 - C. Harris 

Amend C.S.S.B. 118 as follows: 

( 1) On page 1 at line 12 through page 2 at line ~15, by modifying bill Section 
111.013(a) and (b) to read as follows: · 

"Sec. 111.013. COMPOSITION OF BOARD; APPOINTMENT; 
QUALIFICATIONS; TERMS. (a) The board of the Texas Rehabilitation 
Commission is composed of six members appointed by the governor with the advice 
and consent of the senate. Members serve for staggered terms of six years with the 
terms of two members expiring every two years. 

(b) Appointees must be outstanding citizens of the state who are members of 
the general public and have demonstrated a constructive interest in rehabilitation 
services. Appointments to the board shall be made without regard to the race, color, 
handicap, sex, religion, age, or national origin of the appointees. A person is not 
eligible for appointment as a board member if the person or the person's spouse: 
[No paid employee of an agency can ying on wmk foi the commission is eligible for 
appointment, 1101 is a person who owns 01 is employed by an 01ganization prnviding 
rehabilitation set vices 01 related set vices through the commissior1] 
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(I) is employed by or participates in the management of a business entity or 
other organization regulated by the agency or receiving funds from the commission; 

(2) owns, controls, or has, directly or indirectly, more than a 10 percent 
interest in a business entity or other organization regulated by the agency or 
receiving funds from the commission; or 

(3) uses or receives a substantial amount of tangible goods, services, or funds 
from the commission." 

(2) On page 9 at line 24 through page 10 at line 3, by striking bill SECTION 10 
in its entirety, renumbering the remaining bill SECTIONS as necessary. 

(3) Beginning on page 11 at line 2 through page 18 at line 26, strike bill SECTION 
12 in its entirety, renumbering the remaining bill SECTIONS as necessary. 

(4) On page 23 at line 16 through line 20, by modifying Section 112.016 to read 
u~~ -

-"( c) A representative of a state agency may not serve as chair or vice chair. 
(d) The council shall meet quarterly in regular session and on call by the chair 

when necessary for the transaction of council business." 

(5) Beginning on page 29 at line 22 through page 30 at line 11, by modifying bill 
SECTION 26, Subsections (a) and (e) to read as follows: 

"(a) The council on disabilities is established and is composed of 23 [2-t] 
members. 

( e) The governing board of each of the following agencies shall appoint one 
person to represent that agency on the council: 

Retardation; 

(1) the Texas Department of Human Resources; 
(2) the Texas Department of Mental Health and Mental 

(3) the Texas Department of Health; 
(4) the Central Education Agency; 
(5) the T,,exas Rehabilitation Commission; 
(6) the Texas Commission for the Deaf; 
(7) the State Commission for the Blind; 
(8) the Texas Department on Aging; and 
(9) the Texas Commission on Alcoholism;and 
(10) the Texas School for the Deaf; and 
(11) the Texas Employment Commission." 

(6) Beginning on page 30 at line 12 through page 40 at line 7, strike bill 
SECTIONS 27 through 33 in their entirety, renumbering the remaining bill 
SECTIONS as necessary; 

(7) Beginning on page 40 at line 8 through page 51 at line 5, strike bill SECTIONS 
34 through 46 in their entirety, renumbering the remaining SECTIONS as 
necessary. 

The amendments were read. 

Senator Edwards moved to concur in the House amendments. 

The motion prevailed. 

SENATE BILL 601 WITH HOUSE AMENDMENTS 

Senator Sarpalius called S.B. 601 from the President's table for consideration 
of the House amendments to the bill. 

The President laid the bill and the House amendments before the Senate. 
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Committee Amendment - Gibson 

Substitute the following for·s.B. 601: 

A BILL TO BE ENTITLED 
AN ACT 

1793 

relating to the continuation, operations, powers, duties, name, and composition of 
the Texas Commission on Alcoholism and the transferal to the commission of the 
drug abuse programs of the Texas Department of Community Affairs; providing 
penalties. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION I. The Texas Alcohol and Drug Abuse Services Act is enacted to 

read as follows: 
TITLE 1. GENERAL PROVISIONS 

Sec. 1.0 I. PURPOSE. The purpose of this Act is to prevent broken homes -
and the loss oflives by creating the Texas Commission on Alcohol and Drug Abuse. 
The commission shall cooperate with all interested land affected federal, state, and 
local agencies and develop and coordinate preventi~n, intervention, treatment--; and 
rehabilitation programs. Alcohol and drug abuse are recognized as preventable and 
treatable illnesses and public health problems affecting the general welfare and the 
economy of the state. The need for proper and sufficient facilities, programs, and 
procedures for prevention, intervention, treatment, and rehabilitation is recognized. 
It is the policy of this state that an alcohol or drug abuser shall be offered a 
continuum of services that will enable the person to lead a normal life as a 
productive member of society. 

Sec. 1.02. SHORT TITLE. This Act inay be cited as the Texas Alcohol and 
Drug Abuse Services Act. 

Sec. 1.03. DEFINITIONS. In.this Act: 
(!) "Alcohol abuse" means the excessive use of alcohol in a manner that 

interferes with one or more of the following to a lessithan chronic extent: physical 
or psychological functioning, social adaptation, 'educational performance, or 
occupational functioning. : 

(2) "Alcoholism" means the loss of self control with respect to the use of 
alcohol, or the pathological use of alcohol that chronically impairs social or 
occupational functioning, or physiological dependence on alcohol as evidenced by 
tolerance or withdrawal symptoms. 

(3) "Alcoholic" means the individual suffering from alcoholism. 
(4) "Approved treatment program" means a substance abuse treatment 

facility approved by the commission to carry out a specific provision of this Act. 
(5) "Commission" means the Texas Commission on Alcohol and Drug 

Abuse. 
(6) "Drug abuse" means misuse or abuse of any controlled substance for other 

than appropriate and duly prescribed medicinal purposes. 
(7) "Drug dependent person" means a persbn who is using a controlled 

substance and who is in a state of psychic or physical dependence or both arising 
from administration of a controlled substance. Drug dependence is characterized 
by behavioral and other responses that include a strong compulsion to take a 
controlled substance in order to experience its psychic effects or to avoid the 
discomfort of its absence. 

(8) "Prevention" means constructive methods or programs designed to 
reduce an individual's risk of abusing or becoming addicted to alcohol or drugs. 

(9) "Intervention" means constructive methods or programs designed to 
interrupt the onset or progression of substance abuse or dependence in the early 
stages. 
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(10) "Rehabilitation" means a planned and organized program designed to 
reestablish the social and vocational life of a substance-free person. 

(11) "Treatment" means a planned and organized program designed to 
initiate and maintain a person's substance-free status. 

Sec. l.04. COMPOSITION OF COMMISSION. (a) The Texas Commission 
on Alcohol and Drug Abuse is composed of nine members appointed by the 
governor with the advice and consent of the senate. 

(b) A person is not eligible for appointment as a member ifthe person or the 
person's spouse: 

(I) is licensed by an occupational regulatory agency in the field of alcoholism 
or drug abuse; 

(2) is employed by or participates in the_ management of a business entity or 
other organization regulated by the commission or receiving funds from the 
commission; 

(3) owns, controls, or has, directly or indirectly, more than a IO percent 
interest in a business entity or other organization regulated by the commission or 
receiving funds from the commission; or 

(4) uses or receives a substantial amount of tangible goods, services, or funds 
from the commission. 

(c) Appointments to the commission shall be made without regard to race, 
color, handicap, sex, religion, age, 01: national origin of the appointees. 

(d) Members serve for staggered terms of six years, with the terms of three 
members expiring every other year. 

(e) The commission shall develop and implement policies that will provide 
the public with a reasonable opportunity to appear before the commission and to 
speak on any issue under the jurisdiction of the commission. 

Sec. 1.05. APPLICATION OF SUNSET ACT. The commission is subject to 
the Texas Sunset Act (Article 5429k, Vernon's Texas Civil Statutes). Unle~ 
continued in existence as provided by that Act, the commission is abolished and this 
Act expires effective September I, 1997. 

Sec. 1.06. REMOVAL OF COMMISSION MEMBERS. (a) It is a ground for 
removal from the commission if a member: 

(I) does not have at the time of appointment the qualifications required by 
Section 1.04 of this Act for appointment to the commission; 

(2) does not maintain during the service on the commission the qualifications 
required by Section 1.04 of this Act for appointment to the commission; 

(3) violates a prohibition established by Section 1.08 of this Act; 
( 4) is unable to discharge his duties for a substantial portion of the term for 

which he was appointed because of illness or disability; or 
(5) is absent from more than one-half of the regularly scheduled commission 

meetings that the member is eligible to attend during each calendar year, except 
when the absence is excused by majority vote of the commission. 

(b) The validity of an action of the commission is not affected by the fact that 
it was taken when a ground for removal of a member of the commission existed. 

(c) If the executive director has knowledge that a potential ground for removal 
exists; he shall notify the chair of the commission of the ground. The chair of the 
commission shall then notify the governor that a potential ground for removal 
exists. 

Sec. l.07. OFFICERS. (a) The governor will annually appoint one 
commission member as chair. • · 

(b) The members of the commission shall annually elect one member as 
vice-chair. The members may either elect one member as secretary or designate as. 
secretary the executive din;ctor' employed under Section I.I 0 of this Act. _ 

Sec. 1.08. RESTRICTIONS ON COMMISSION MEMBERSHIP AND 
EMPLOYMENT. (a) An officer, employee,.or paid consultant ofan association that · 
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has as its primary interest the provision of services or other matters relating to 
alcohol or drug abuse may not be a member or employee of the commission, nor 
may a person who cohabits with or is the spouse of an officer; managerial employee, 
or paid consultant of' such an association be a member of the commission or an 
employee of the commission grade 17 or over, including exempt employees, 
according to the position classification schedule under the General Appropriations 
Act. 

(b) A person who is required to register as a lobbyist under Chapter 422, Acts 
of the 63rd Legislature, Regular Session, 1973 (Article 6252-9c, Vernon's Texas 
Civil Statutes), by virtue of his activities for compensation in or on behalf of a 
provider of alcohol or drug abuse services, may not serve as a member of the 
commission or act as the general counsel to the commission. 

Sec. 1.09. MEETINGS, TRAVEL, AND COMPENSATION. (a) The 
commission shall meet at least quarterly at the call of the chairperson or at. the 
request of five members. The commission may not meet for more than 24 days in 
a fiscal year. 

(b) The commission may authorize its member5 to travel within this state and 
in other states to perform its duties under this Act. , 

(c) Commission members are entitled to receive the compensatory per diem 
authorized by the General Appropriations Act for each day spent engaged in the 
performance of their official duties. Commission members are also entitled to 
reimbursement for travel expenses and other necessary expenses incurred in 
performing official duties. 

Sec. 1.10. EXECUTIVE DIRECTOR AND PERSONNEL MATTERS. (a) 
The commission shall employ an executive director who shall hire other necessary 
employees. 

(b) The executive director or the executive director's designee shall develop 
an intra-agency career ladder program, one . part of which shall require the 
intra-agency posting of all nonentry level positions concurrently with any public 
pmti~ · 

(c) The executive director or the executive director's designee shall develop 
a system of annual performance evaluations based on measurable job tasks. All 
merit pay for commission employees must be based on the system established under 
this subsection. , · 

(d) The commissiori shall provide to its membhs and employees as often as 
is necessary information regarding their qualifications under this Act and· their 
responsibilities under applicable laws relating to standards of conduct for state 
officers or employees. 

(e) The executive director or the executive director's designee shall prepare 
and maintain a written policy statement to assure implementation of a program of 
equal employment opportunity whereby all personnel transactions are made 
without regard to race, color, handicap, sex, religion, age, or national origin. The 
policy statement shall include: · 

(I) personnel policies including policies relating to recruitment, evaluation,· 
selection, appointment, training, and promotion of personnel; 

(2) a comprehensive analysis of the commission:work force that meets federal 
and state guidelines; 

(3) procedures by which a determination can be made of significant 
underutilization in the commission work force of all persons for whom federal or 
state guidelines encourage a more equitable balance; and · 

(4) reasonable methods to appropriately aqdress areas of significant 
underutilization in the commission work force of all persons for whom federal or 
state guidelines encourage a more equitable balance. 

(f) The policy statements shall be filed with the governor's office, cover an 
annual period, and be updated at least annually. The governor's office shall develop 
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a biennial report to the legislature based on the information submitted. The report 
may be made separately or as a part of other biennial reports made to the legislature. 

(g) The commission shall develop and implement policies that clearly 
separate the respective responsibilities of the governing body of the commission and 
the staff of the commission. 

Sec. 1.11. FINANCES. (a) The commission may accept gifts and grants. 
(b) All sums of money paid to the commission under this Act shall be 

deposited in the state treasury and may be used only for the administration of this 
Act. 

(c) The commission shall file annually with the governor and the presiding 
officer of each house of the legislature a complete and detailed written report 
accounting for all funds received and disbursed by the commission during the 
preceding year. The form of the annual report and the reporting time shall be that 
provided in the General Appropriations Act. 

(d) The state auditor shall audit the financial transactions of the commission 
at least once during each biennium. 

(e) The commission is designated as the state agency to receive and 
administer federal funds for alcohol and drug abuse and to promulgate all necessary 
policies relating to alcohol and drug abuse. 

(f) An organization or other entity is not eligible for a grant of state funds from 
the commission unless the organization or other entity provides a minimum match 
that is equal to at least five percent of the total grant of state funds from the 
commission. If the commission determines that this requirement may jeopardize 
the provision of needed services, the commission may waive the requirement. 

Sec. 1.12. RULES. The commission shall adopt rules governing the 
functions of the commission, including rules that prescribe the policies ·and 
procedures followed by the commission in the administration of any commission 
programs. 

Sec. 1.13. PUBLIC INTEREST INFORMATION: COMPLAINTS. 
(a) The commission shall prepare information of public interest describing the 
functions of the commission and describing the commission's procedures by which 
complaints are filed with and resolved by the commission. The commission shall 
make the information available to the general public and appropriate state agencies. 

(b) The commission shall adopt rules establishing methods by which 
consumers and service recipients can be notified of the name, mailing address, and 
telephone number of the commission for the purpose of directing complaints to the 
commission. The commission may provide for such notification through inclusion 
of the information: 

( l) on each registration form, application, or written contract for services of 
a person or entity regulated or authorized by this Act; 

(2) on a sign that is prominently displayed in the place of business of each 
person or entity regulated or authorized by this Act; or 

(3) in a bill for service provided by a person or entity regulated or authorized 
by this Act. 

(c) If a written complaint is filed with the commission relating to a licensee 
or entity regulated by the commission, the commission, at least as frequently as 
quarterly and until final disposition of the complaint, shall notify the parties to the 
complaint _of the status of the complaint unless notice would jeopardize an 
undercover investigation. -

(d) The commission shall keep an information file about each complaint filed 
with the commission relating to a licensee or entity funded by or regulated by the 
commission. 

Sec. 1.14. POWERS AND DUTIES. (a) The commission shall: 
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( 1) provide for research and study of the problems of substance abuse in this 
state and seek to focus public attention on these problems through public 
information and education programs; ~· , 

(2) plan, develop, coordinate, evaluate, and 'implement programs for the 
prevention, intervention, treatment, and rehabilitation of substance abuse and 
alcoholism and drug dependence in cooperation wjth federal and state agencies, 
local governments, organizations, and individuals and provide technical assistance, 
funds, and consultation services for statewide and community-based services; 

(3) establish cooperative relationships with and enlist the assistance of other 
state, federal, and local agencies, hospitals, clinics, public health, welfare, and 
criminal justice system authorities, and educational and medical agencies and 
organizations, and other related public and private groups and individuals; 

(4) sponsor, promote, and conduct educational programs on the prevention 
and treatment of substance abuse, alcoholism, and drug dependence and maintain 
a public information clearinghouse to purchase and provide books, literature, 
audiovisual, and other educational material for the programs; 

(5), sponsor, promote, and conduct training prpgrams for persons delivering 
prevention, intervention, treatment, and rehabilitati\:m services and for persons in 
the criminal justice system or otherwise in a position: to identify substance abusers, 
alcoholics, drug dependent persons, and their families in need of services; 

(6) require programs rendering services to substance abusers and alcoholics 
and drug dependent persons to safeguard their legal rights of citizenship arid 
maintain the confidentiality of client records as required by state and federal law; 

(7) maximize the use of available funds for direct services rather than 
administrative services; 

(8) consistently monitor the expenditure of funds and the provision of 
services of all grant and contract recipients to assure· that the services are effective 
and properly staffed and meet the standards adopted under this Act, and shall make 
the monitoring reports a matter of public record; ' 

(9) license facilities that treat alcohol or alcohol and drug dependent persons; 
(I 0) use funds appropriated to the commission to carry out the mandate of 

this Act, and maximize the overall state allotment of federal funds; and 
(11). establish minimum criteria that peer assistance programs must meet to 

be governed by and entitled to the benefits of a law that authorizes licensing and 
disciplinary authorities to establish or approve peer assistance programs for 
impaired professionals. : 

(b) The commission may appoint regional alcohol advisory committees 
consistent with the 24 state planning regions. · 

(c) The commission may appoint advisory; committees to assist the 
commission in performing its duties. State advisdry committee members are 
entitled to receive the per diem and travel expense :allowance authorized by the 
General Appropriations Act for state employees. . , 

Sec. 1.15. COOPERATION BY OTHER DEPARTMENTS. (a) Each 
department, agency, officer, and employee of the state, when requested by the 
commission, shall cooperate with the commission. in appropriate activities to 
implement this Act. · 

(b) This section does not give the commission control over existing facilities, 
institutions, or agencies or require the facilities, institutions, or agencies to serve the 
commission inconsistently with their functions, the authority of their offices, or the 
laws and rules governing their activities. 

(c) This section does not give the commission power to make use ofa private 
institution or agency without its consent or to pay a private institution or agency 
for services that a public institution or agency is willing and able to perform. 

TITLE 2. INVOLUNTARY TREATMENT OF ALCOHOLICS 
SUBTITLE A. EMERGENCY DETENTION 

Sec. 2.0 I. MAGISTRATE ORDER FOR EMERGENCY 
APPREHENSION AND DETENTION. (a) Any adult person may execute an ' 
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application for emergency detention for another. The application shall be in writing 
and shall state: 

(I) that the applicant has reason to believe and does believe that the person 
suffers from alcoholism; 

(2) that the applicant has reason to believe and does believe that the person 
evidences a substantial risk of serious harm to himself or others, which risk of harm 
shall be specified· and described; 

(3) that the applicant has reason to believe and does believe that the risk of 
harm is imminent unless the person is immediately restrained; 

( 4) that the applicant's beliefs are based on specific recent behavior, overt acts, 
attempts, or threats, which shall be described in specific detail; and 

(5) the relationship, if any, of the applicant to the person sought to be 
detained. 

(b) The application may be accompanied by any relevant information. 
(c) The application shall be presented personally to any magistrate who shall 

examine it and may interview the applicant. 
(d) The magistrate shall deny the application unless he or she finds there is 

reasonable cause to believe that: 
( 1) the person suffers from alcoholism; 
(2) the person evidences a substantial risk of serious harm to himself or 

others; 
(3) the risk of harm is imminent unless the person is immediately restrained; 

and 
( 4) necessary restraint cannot be accomplished without emergency detention. 
(e) If the magistrate finds that the person meets all four criteria for emergency 

detention specified in Subsection (d) of this section, he shall issue a warrant for the 
immediate apprehension and transportation of the person to an approved treatment 
program, if one is readily available, or to another appropriate facility for a 
preliminary examination by a physician. The preliminary examination shall be 
conducted as soon as possible within 24 hours of the time of apprehension. Copies 
of the application for warrant and the warrant itself shall be immediately 
transmitted to the program. 

(f) On completion of the preliminary examination, the person shall be 
released unless the examining physician or the physician's designee provides a 
written opinion that the person meets the criteria stated in Subsection (d) of this 
section. A person not admitted following the preliminary examination shall be 
entitled to reasonably prompt return to the location of his apprehension or other 
suitable place, unless the person is arrested or objects to the return. 

(g) The person so apprehended may be detained in custody for a period which 
shall not exceed 24 hours from the time the person is presented to the facility, unless 
a written order for further detention is obtained. However, if the 24-hour period 
ends on a Saturday or Sunday, or a legal holiday, the period of detention shall end 
at 12 noon on the first succeeding business day. 

Sec. 2.02. RELEASE FROM EMERGENCY DETENTION. If during the 
emergency detention period, it is determined by the administrator of the program 
or the administrator's designee that the criteria set out in Section 2.0l(d) of this Act 
no longer apply, the person shall be released. Arrangements shall be made for the 
person's return to the location of apprehension or other suitable place, unless the 
person is arrested or objects to the return. 

Sec. 2.03. RIGHTS OF PERSONS APPREHENDED FOR EMERGENCY 
DETENTION. (a) Each person apprehended or detained under this subtitle has the 
following rights: 

(I) the right to be advised of the location of detention, the reasons for 
detention, and the fact that detention could result in a longer period of involuntary 
commitment; 
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(2) the right to contact an attorney of his or her own choosing with a 
reasonable opportunity to contact that .attorney; . -

(3) the right to be transported back to the location of apprehension, or other 
suitable place, if not admitted for emergency detention, unless he is arrested or 
objects to the return; 

( 4) the right to be released if the administrator of the program determines that 
any of the four criteria for emergency detention set out in Section 2.0l(d) of this 
Act no longer apply; and 

(5) the right to be advised that communications to an alcoholism treatment 
professional may be used in proceedings for further detention. 

(b) Each person apprehended or detained under this title shall be advised 
within 24 hours of admission, orally and in writing, ,in simple, nontechnical terms, 
of the rights of patients provided by this section. : 

SUBTITLE B. COURT-ORDERED' TREATMENT 
Sec. 3.01. COURT IN WHICH PROCEEDINGS TO BE HELD. A 

proceeding pursuant to this title shall be held in the statutory or constitutional court 
of the county exercising the jurisdiction of a probate court in alcoholism matters. 

Sec. 3.02. APPLICATION FOR COURT-ORDERED TREATMENT. (a) 
A sworn application for court-ordered treatment may be filed by any adult person, 
or by the county or district attorney, with the county clerk in the county in which 
th~ proposed patient resides or in which the proposed patient is found or in which 
the. patient is receiving treatment services by court order. However, on request of 
the proposed patient or his attorney, the court may in its discretion for good cause 
shown transfer the application to the county of the proposed patient's residence, if 
not initially filed there. 

(b) The application must be in writing and must state the following based on 
the information and belief of the applicant: 

( 1) the name and address of the proposed patient, including county of 
residence in this state; 

(2) that the proposed patient suffers from alcoholism and as a result, the 
person: 1 

(A) is likely to cause serious harm to himself or others; or 
(B) will continue to suffer abnormal mental, emotional, or physical distress, 

will continue to deteriorate in ability to function independently if not treated, and 
is unable to make a rational and informed choice as to whether or not to submit 
to treatment; and · 

(3) that the proposed patient is not charged with a criminal offense that 
involves an act, attempt, or threat of serious bodily injury to another person (not 

. including a juvenile alleged to be a child engaged in delinquent conduct or conduct 
indicating a need for supervision as defined in Section 51.03, Family Code). 

( c) The application shall be styled using the proposed patient's initials and not 
the full name. 

(d) On the filing of an application, the court shall set a date for the hearing 
on the merits, which hearing must be held not less than five days and no more than 
14 days from the filing of the application. Immediately after the judge sets the date 
for the hearing, the expert shall give written notice of the hearing and a copy of the 
application to the proposed patient and his or her attorney in such manner as the 
court shall direct. The court may proceed to hear the cause at the stated time, with 
or without the presence of the proposed patient and ,with or without an answer by 
the proposed patient, provided the notice is received at least three days prior to the 
hearing and provided the proposed patient is represented by an attorney ifthe right 
of legal counsel is not waived. If the proposed patient is not represented by an 
attorney of his own choosing, the court shall appoint an attorney. The court shall 
inform relatives of the proposed patient an9 other persons to appear at the hearing 
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to give evidence in the cause. The judge may, in his discretion or on request, require 
the proposed patient to be examined by a physician and the results of the 
examination shall be considered by the court at the hearing on the application for 
commitment. 

(e) The judge may order any peace officer or other designated person to take 
the proposed patient to an approved facility or other suitable place for detention 
pending the order of the court if: 

( l) a certificate of medical examination for alcoholism is filed showing that 
the proposed 'patient has been examined within five days of the filing of the 
certificate; and 

(2) the certificate states the opinion of the examining physician that the 
proposed patient is an alcoholic and: 

(A) is likely to cause serious harm to himself or others if not immediately 
restrained; or 

(B) will continue to suffer abnormal mental, emotional, or physical distress 
and will continue to deteriorate in ability to function independently if not treated, 
and that the proposed patient is unable to make a rational and informed choice as 
to whether or not to submit to treatment. 

(f) If the proposed patient is detained under Section 3.02(e) of this Act, the 
court shall set a probable cause hearing to be held within 72 hours of the time 
detention begins, unless the right to hearing is waived by the proposed patient. 
However, if that 7.2-hour period ends on a Saturday or Sunday or a legal hoiiday, 
the probable cause hearing shall be held on the first succeeding business day. 

(g) If the proposed patient admits the allegations of the application or if, at 
the hearing on the merits, the court finds that the material allegations of the 
application have been proven by clear and convincing evidence, it shall commit the 
patient to an approved treatment program for a period not to exceed 90 days. 

Sec. 3.03. APPEAL. (a) All appeals from orders requiring court-ordered 
treatment shall be filed in the court of appeals for the county in which the order was 
entered. 

(b) Notice of appeal shall be filed within l 0 days from the date any such order 
is signed. 

(c) When the notice of appeal is filed, the clerk shall immediately send a 
certified transcript of the proceedings to the court of appeals. 

(d) Pending the appeal, the trial judge in whose court the cause is pending 
may stay the order and release the person from custody if the judge is satisfied that 
the person does not meet the criteria for protective custody pursuant to this Act. 
The judge may require an appearance bond in an amount to be determined by the 
court. 

(e) These cases shall be advanced on the docket and given a preference setting 
over all other cases in the court of appeals and the supreme court. The courts may 
suspend all rules concerning the time for filing briefs and the docketing of cases. 

Sec. 3.04. HABEAS CORPUS. This Act does not abridge the right of any 
person to a writ of habeas corpus. 

Sec. 3.05. DISCHARGE FROM COURT-ORDERED TREATMENT. (a) 
The administrator of a facility to which a person has been committed for treatment 
shall discharge the patient on expiration of the court order. 

(b) The administrator of a facility may, at any time prior to the expiration of 
an order for treatment, discharge the patient upon his or her determination that the 
patient no longer meets the criteria for court-ordered treatment. A discharge under 
this subsection terminates the court order. Any person discharged under this 
subsection may not again be compelled to submit to involuntary treatment except 
pursuant to a new order entered in accordance with the provisions of this Act. 
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(c) On. discharging· a person under this section, the administrator of the 
facility shall prepare a certificate of discharge and file it with the court that entered 

·the order. 
Sec. 3.06. COSTS OF COMMITMENT AND SUPPORT. (a) The laws 

relating to payment of costs of commitment and support and to securing 
reimbursement of actual costs that are applicable for court-ordered mental health 
services apply to each item of expense incurred by the state in connection with the 
commitment, care, custody, treatment, and rehabilitation of a person receiving care 
and treatment under this Act. 

(b) Any person admitted to an approved treatment program who has 
sufficient funds shall be required to pay for his or her maintenance at the same rate 
charged other patients for maintenance at such facility. All of the provisions of 
Chapter 152, Acts of the 45th Legislature, Regular Session, 1937 (Article 3 l 96a, 
Vernon's Texas Civil Statutes), are applicable to any person admitted to a state 
hospital under the provisions of this Act. 

Sec. 3.07. COMMITMENT BY COURTS IN CRIMINAL 
PROCEEDINGS; ALTERNATIVE SENTENCING. (a) The judge of any court 
having jurisdiction of misdemeanor cases may remand the defendant to an 
approved treatment program for.care and treatment not to exceed 90 days, in lieu 
of incarceration or fine, if: 

( l) the court or a jury has found the defendant guilty of an offense; 
(2) the court finds that such violation resulted from or was related to the 

defendant's abuse of alcohol; and 
(3) an approved treatment program, as defined in this Act, is available to treat 

the person, and the facility agrees in writing to admit the defendant under this 
section. 

(b) A defendant who, in the opinion of the court, is mentally ill is not eligible 
for sentencing under this section. An order of sentencing by the court is treated as 
a final conviction and an appeal from the order may be taken in the same manner 
as provided for appeals from any other judgment of that cqurt. 

(c) If a juvenile cou.rt finds that a child has engaged in delinquent conduct or 
conduct indicating a need for supervision resulting from or related to the child's 
abuse of alcohol or drugs, the court may remand the child to an approved treatment 
program for care and treatment for not more than 90 days ·after the date on which 
the child is remanded if: · 

( l) an approved treatment program is available to treat the child; and 
(2) the program agrees in writing to receive the child under this section. 
SECTION 2. Section I, Chapter 553, Acts of the 65th Legislature, Regular 

Session, 1977 (Article 556lcc, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. l. DEFINITIONS. In this Act: 
(I) "Commission" means the Texas Commission on Alcohol and Drug Abuse 

[Alcoholism]. · 
(2) "Alcoholic" means an individual who suffers from alcoholism [any pet son 

who clnonically and habitually uses alcoholic beve1ages to the extent that he has 
lost the powe1 of self-conttol with 1espect to the use of the beve1age 01 while 
cluonically and habitually unde1 the influence of alcoholic bevetages endange1s 
public m01als, health, safety, or welfa1e]. 

(3) "Alcoholism" means the loss of self-control with respect to the use of 
alcohol, the pathological use of. alcohol that chronically impairs social or 
occupational functioning, or physiological dependence on alcohol as evidenced by 
tolerance or withdrawal symptoms [a condition of abnounal behavi01 01 illness 
leading ditectly 01 indiiectly to the clnonic and habitual use ofalcoholic beve1ages]. 

(4) "Person" includes any individual, partnership, corporation, association, 
or other public or private legal entity. 
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(5) "Health care facility" has the meaning prescribed by the Texas Health 
Planning and Development Act (Article 4418h, Vernon's Texas Civil Statutes) 
[includes, 1egaidless ofowne1ship, a public OJ p1ivate hospital, institution, extended 
caie facility, skilled nmsing facility, inte1mediate caie facility, home health agency, 
outpatient cme facility, ambulato1y health care facility, health cente1, alcoholism 
and dtug tteatment facility, health maintenance OJganization, and othe1 specialized 
facilities whe1e inpatient OJ outpatient health care s_e1 vices for observation, 
diagnosis, active tteatment, 01 overnight caie fo1 patients with medical, mental OJ 
psychiattic, alcoholic, clnonic, 01 1ehabilitative conditions a1e p1ovided 1equi1ing 
daily ditect supe1 vision by a physician OJ a piactitione1 of the healing arts, but does 
not include the office of those physicians 01 piactitione1s singly OJ in g:ioups in the 
conduct of theit p10fession]. 

(6) "Applicant" means a person who applies to the commission for a license 
under this Act. 

(7) "Application" means a written request for consideration for licensure that 
meets the commission's requirements for form and content. . 

(8) "License" means a license issued by the commission to operate an alcohol 
or combined alcohol and drug treatment facility in this state. 

(9) "Licensee" means the person named in the license. The term does not 
include the legal successors of that person. 

( 10) "Alcohol treatment facility" means a public or private hospital, clinic, 
detoxification facility, primary care facility, intermediate care facility, long-term 
care or outpatient care facility, community mental health center, recovery center, 
halfway house, ambulatory care facility, or any other facility that purports to 
provide alcohol or combined alcohol and drug treatment services and rehabilitation 
services as one of its programs. The term does not include an educational program 
for intoxicated drivers or the office of a private licensed health care practitioner. 

( 11) "Governmental unit" means the state, any political subdivision of the 
state, or any department, division, board, or other agency of the state or a political 
subdivision of the state. The term does not include any entity of the federal 
government. 

SECTION 3. Section 2, Chapter 553, Acts of the 65th Legislature, Regular 
Session, 1977 (Article 5561cc, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. 2. LICENSE REQUIREMENT; EXCEPTIONS [LICENSING A 
FACILITY].@} A person who operates an alcohol treatment [a health ca1e] facility 
that treats alcoholics or alcohol and drug dependent persons must [may] obtain a 
license issued under this Act. 

(b) This Act does not apply to facilities maintained or operated by the federal 
government or its agencies or to hospitals operated by the state. 

SECTION 4. Section 3, Chapter 553, Acts of the 65th Legislature, Regular 
Session, 1977 (Article 556 lcc, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. 3. LICENSE APPLICATION. An applicant for a license to operate an 
alcohol treatment [a health caie] facility to treat alcoholics or alcohol and drug 
dependent persons must: 

( 1) file a written application on a form prescribed by the commission; and 
(2) cooperate with the inspection of the [health caie] facility. 
SECTION 5. Section 6, Chapter 553, Acts of the 65th Legislature, Regular 

Session, 1977 (Article 5561cc, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. 6. INSPECTIONS. @} The comm1ss10n or its authorized 
representative may enter upon the premises of a facility at reasonable times to make 
an inspection the commission considers necessary [to license OJ 1enew a license fo1 
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a facility]. The inspection is subject to the limitations imposed under Chapter 387, 
Acts of the 65th Legislature;:RegularSession, 1977~{A:f,ti9leA437h, Vernon's Texas 
Civil Statutes). P;.;:."'' ·" · · .,-~ • ~>"{,;:~p7. 

(b) If the applicant or licensee is a health care facility as defined by Chapter 
387, Acts of the 65th Legislature, Regular Session, 1977 (Article 4437h, Vernon's 
Texas Civil Statutes), on-site inspections by the commission must comply with the 
provisions of that Act. In cases in which an applicant or licensee is not covered by 
that Act, the commission may enter into interagency agreements to avoid 
duplication of efforts and to conserve state resources in relation to its on-site 
inspections under this Act. 

SECTION 6. Section 7, Chapter 553, Acts of the 65th Legislature, Regular 
Session, 1977 (Article 556lcc, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec .. 7. RULES[, REGULATIONS,] AND STANDARDS. [(37] The 
.corrirnission shall [p1 esc1 ibe fo1 ms necessm y to pe1 form its duties and] adopt rules[; 
1egulations,] and standards for the following: 

( 1) the organizational structure of an alcohol treatment facility, including the 
governing authority of the facility, board authority, organization, fiscal and policy 
responsibilities, supervisory lines of authority, and staffing; 

(2) the program conducted by a facility, including services to be provided, 
admission criteria, client rights, and standards for medication, nutrition, and 
emergency situations; 

(3) the clinical and fiscal records kept by a facility; 
(4) the general physical plant requirements for a facility, including 

environmental considerations, fire protection, safety, and other conditions to ensure 
the health and comfort of the clients; and 

(5) standards relating to other aspects of alcohol or alcohol and drug abuse 
treatment as necessary to protect the alcoholic or alcohol and drug dependent 
person 

[(I) the constI action of the facility, including plumbing, heating, lighting, 
ventilation, and othe1 housing conditions which insme the health, safety, and 
comf01 t of 1esidents, · 

[(2) the sanitaly conditions of the facility and the sunounding mea, including 
wate1 supply, sewage disposal, food handling, and genernl hygiene, 

[(3) the equipment needed fo1 adequate ca1e and tieatment, 
[(4) the diet 1equi1ed by the needs of 1esidents, based on good nubitional 

prnctice and on 1ecommendations made by physicians attending the 1esidents, and 
[(5) the qualifications of all staff and pe1sonnel, including management and 

nm sing pe1sonnel, having 1esponsibility fo1 any pail of the cme given to 1esidents]. 
(b) The commission may not adopt rules restricting competitive bidding or 

advertising by a facility regulated by the commission except to prohibit false, 
misleading, or deceptive practices by the facility. The commission may not include 
in its rules to prohibit false, misleading, or deceptive practices by a facility regulated 
by the commission a rule that: 

( 1) restricts the facility's use of any medium for advertising; 
(2) restricts in an advertisement the personal appearance of a person 

representing the facility or the use of that person's voice; 
(3) relates to the size or duration of an advertisement by the facility; or 
(4) restricts the facility's advertisement under a trade name [The commission 

may adopt additional 1egulations fo1 facilities concerning the tieatment and care of 
alcoholics. 

[(c) The rnles, 1egulations, and standaids auth01ized by this Act apply to 
licensed facilities and to facilities f01 which a licensed application has been made]. 
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SECTION 7. Section 8, Chapter 553, Acts of the 65th Legislature, Regular 
Session, 1977 (Article 556lcc, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. 8. DENIAL OR REVOCATION OF LICENSE. (a) The executive 
director of the commission may deny, revoke, or refuse to renew a license if the 
applicant or holder of the license fails to comply with the provisions of this Act or 
with the rules, regulations, and standards of the commission adopted under this Act. 

(b) A person who is denied a license or whose license is revoked or not 
renewed is entitled to request reconsideration by the executive director of the 
commission on the question of the denial, revocation, or nonrenewal of the license. 
A request for reconsideration must be made during the 14-day period following the 
date on which notice of the action taken was mailed to the applicant or the holder 
of a license. 

(c) If reconsideration is not requested, the denial, revocation, or nonrenewal 
takes effect on the. 30th day after the date on which the notice was mailed. If 
reconsideration is requested, the effective date of the commission's original decision 
must be postponed to allow the person to participate in the reconsideration. 

(d) The commission shall establish rules and procedures for reconsideration 
of denial, nonrenewal, or revocation decisions, and shall provide the opportunity 
for the affected person to present additional evidence or testimony to the 
commission. The rules must provide for at least 21 days' notice of a reconsideration 
hearing. 

(e) The executive director of the commission shall conduct each 
reconsideration hearing held under this section. The executive director shall make 
the final decision in connection with the reconsideration hearing. 

(Q The executive director of the commission shall send the person a copy of 
the decision made after reconsideration and a copy of the grounds for affirming or 
reversing the original decision. The executive director shall give written notice of 
the effective date of the decision as provided by commission rules. 

(g) In addition to the request for reconsideration, a [(b)---A] person who is 
denied a license or whose license is revoked or not renewed is entitled to a hearing 
before the commission or a hearings officer appointed by the commission on the 
question of the issuance of the license and is entitled to notice of the date, time, and 
place of the hearing not later than 21 days before the date of the hearing. A request 
for a hearing must be made during the 30-day period following the date on which 
the applicant or, the holder of a license received notice that the license was denied 
or that it was to be revoked or refused renewal. This period must be extended ifthe 
person requests reconsideration under this section. 

{!!} [(tj] Except as provided in Subsection ill [te)] of this section, revocation 
of a license or ,an order refusing to renew a license does not take effect until the 
expiration of 30 days following the date on which the holder of the license received 
final notice of the revocation or order of refusal to renew the license. 
--ill [{ct)] If after a hearing the license is denied, revoked, or not renewed, the 
commission shall send .to the applicant or holder of the license a copy of their 
findings and grounds for decision. 

ill [te)] The commission may revoke a license to be immediately effective in 
a situation where health or safety requires action. The commission must 
immediately notify the holder and provide an opportunity for a hearing within 14 
days after the action takes effect. 

ill [ffl] The ·Administrative Procedure and Texas Register Act (Article 
6252-13a, Vernon's Texas Civil Statutes) applies to judicial review of all hearings 
conducted under [autho1ized by] this Act. 

SECTION 8. Sections 9(a) and (b), Chapter 553, Acts of the 65th Legislature, 
Regular Session, 1977 (Article 556lcc, Vernon's Texas Civil Statutes), are amended 
to read as follows: 



SUNDAY, MAY 26, 1985 1805 

(a) The commission may petition a district court to restrain a person who 
violates the licensing requirements of this Act or who violates the standards of this 
Act in a manner that causes immediate threat to the health and safety of individuals 
treated by the person [falsely.iep1esents a health,catt,facilit:y as licensed nnde1 this 
Act]. A suit for injunctive rMef'ffiust be broughfifi':ft'ii\::1s'County. 

(b) On application for injunctive relief and a finding that a person is violating 
[falsely 1ep1esenting a health caie facility as licensed nndc1] this Act, the district 
court shall grant the injunctive relief the facts may warrant. 

SECTION 9. Section 10, Chapter 553, Acts of the 65th Legislature, Regular 
Session, 1977 (Article 5561cc, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. 10. CHARGING OF FEES AND DISPOSITION OF FUNDS. The 
commission may charge nonrefundable application and inspection fees for an initial 
license or a renewal license. If the General Appropriations Act does not specify the 
amount of the fee, the commission shall establish reasonable and necessary fees for 
the administration of this Act. The commission shall set the fees in the amounts 
necessary for the fees to cover at least 50 percent of the costs of the licensing program 
by the 1987 fiscal year. The commission may not maintain unnecessary fund 
balances. Fee amounts shall be set in accordance with this prohibition [i:n-snch 
amounts as aie necessaiy to cove1 the cost of the licensnre p1og1am]. All application 
and inspection fees collected by the commission under the provisions of this Act 
shall be placed in a special fund in the State Treasury to be known as the Alcohol 
and Drug Abuse [Alcoholism] Treatment Licensure Fund, and the amounts in 
such fund may be appropriated only to the commission for the purpose of 
administering and enforcing this Act. 

SECTION 10. Chapter 553, Acts of the 65th. Legislature, Regular Session, 
1977 (Article 5561 cc, Vernon's Texas Civil Statutes), is amended by adding Sections 
12-14 to read as follows: 

Sec. 12. RIGHTS OF INDIVIDUALS RECEIVING TREATMENT. The 
commission shall adopt rules to protect the rights of individuals receiving services 
from an alcohol treatment facility and to maintain the confidentiality of client 
records as required by state and federal law. 

Sec. 13. REPORTS OF ABUSE OR NEGLECT. (a) Any person, owner, or 
employee of an alcohol treatment facility who believes that a resident's, patient's, 
or client's physical or mental health or welfare has been, is, or will be adversely 
affected by abuse or neglect caused by any person shall report the facts underlying 
that belief to the commission. · , . 

(b) The commission shall adopt rules· prescribing procedures for the 
investigation of those reports and for coordination with law enforcement agencies 
or other agencies. • . · 

(c) The commission shall contact the alcohol treatment facility by telephone 
immediately on learning of the alleged abuse or neglect and shall contact the facility 
in writing not later than the fifth day after the date on which information relating 
to the alleged abuse or neglect is received. 

(d). Any individual who in good faith reports to the commission under this 
section is immune from civil or criminal liability based on the report. The immunity 
extends to participation in any judicial proceeding resulting from the report, but 
does not extend to an individual who caused the abuse or neglect. 

(e) The commission may request the attorney general's office to file a petition 
for temporary care and protection of a patient, client, or resident of an alcohol 
treatment facility if it appears that immediate removal is necessary to prevent 
further abuse. 

(0 All records made by the commission during its investigation are 
confidential and may not be disclosed except on court order, or on written consent 
and request by the person under investigation or that person's authorized attorney. 
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Sec. 14. PENAL TIES. (a) A person who establishes, conducts, manages, or 
operates an alcohol treatment facility without a license commits an offense. An 
offense under this subsection is a Class C misdemeanor. Each day of violation 
constitutes a separate offense. 

(b) A person who wilfully, maliciously, or recklessly makes a false report 
under Section 13 of this Act commits an offense. An offense under this subsection 
is a Class A misdemeanor. 

(c) A person who fails to report a case of abuse or neglect commits an offense 
if the person has reasonable grounds to believe that abuse or neglect is occurring and 
the person is under a legal duty to report. An offense under this subsection is a Class 
A misdemeanor. 

SECTION 11. Section 132.002(e), Human Resources Code, is amended to 
read as follows: 

(e) The governing board of each of the following agencies shall appoint one 
person to represent that agency on the council: 

Retardation; 

(I) the Texas Department of Human Resources; 
(2) the Texas Department of Mental Health and Mental 

(3) the Texas Department of Health; 
( 4) the Central Education Agency; 
(5) the Texas Rehabilitation Commission; 
(6) the Texas Commission for the Deaf; 
(7) the State Commission for the Blind; 
(8) the Texas Department on Aging; and 
(9) the Texas Commission on Alcohol and Drug Abuse 

[Alcoholism]. 
SECTION 12. Sections I and 2, Article 3.51-9, Insurance Code, are amended 

to read as follows: 
Sec. I. PURPOSE. The purpose of this article [Act] is to provide [ encom age] 

consumers with benefits for the care and treatment of alcohol dependency in [to 
avail themsel9es of basic levels of benefits p10vided by] group health insurance 
policies or[;] contracts, and coverage provided by health maintenance 
organizations, and all self-funded or self-insured plans (but excluding those 
self-funded or self-insured plans with 250 or less employees or members), that 
provide basic hospital, surgical, or major medical expense benefits or coverages or 
any combination of these coverages, but excluding all individual insurance policies, 
regardless of the method of solicitation or sale, and excluding all health insurance 
policies that only provide cash indemnity for hospital or other confinement benefits, 
or supplemental or limited benefit coverage, or coverage for specified diseases or 
accidents, or disability income coverage, or any combination thereof [fo1 the Cate 
and heatment of alcohol and othe1 drng dependency and to p1eseive the 1ight of 
the consume1 to select such cove1age acc01ding to his medical-economic needs]. 

Sec. 2. AVAILABILITY OF COVERAGE FOR ALCOHOL [ANB 
OTHER DRUGDEPENDENCY. Insurers, nonprofit hospital and medical service 
plan corporations subject to Chapter 20 of this code, [and] health maintenance 
organizations, and all employer, trustee, or other self-funded or self-insured plans 
or arrangements transacting health insurance or providing other health coverage or 
services in this state shall provide [offe1 and make available], under such group 
insurance policies or[;] contracts[;] and such plans or arrangements [plans] 
providing hospital and medical coverage or services on an expense incurred, service, 
or prepaid basis, benefits for the necessary care and treatment of alcohol [and 'other 
drug] dependency that are not less favorable than for physical illness generally, 
subject to the same durational limits, dollar limits, deductibles, and coinsurance 
factors. [Such offe1 of benefits shall be subject to the 1ight of the g1oup policy 01, 
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conttact holde1 to 1ejed the coveiage OJ to select any alternative level of benefits 
if such tight is offe1cd by 01.negotiated with such insuie1,.~1~ice plan cmpmation, 
01 health maintenance 01gah'iiahon.] ,· .. .,..,:?;.):,;1~ 

This section does not apply to any employer, trustee, or any other self-funded 
or self-insured plans or arrangements with 250 or less employees or members, or 
any individual insurance policies regardless of the method of solicitation or sale, or 
to any health insurance policies that only provide cash indemnity for hospital or 
other confinement benefits, or supplemental or limited benefit coverage, or coverage 
for specified diseases or accidents, or disability income coverage, or any 
combination thereof. ' 

Any benefits so provided shall be determined as if necessary care and treatment 
in an alcohol [ 01 othe1 d1 ug] dependency treatment center were care and treatment 
in a hospital. For purposes of this article [Act], the term "alcohol [01 othe1 drng] 
dependency treatment center" means a facility which provides a program for the 
treatment of alcohol [OJ othe1 dt ug] dependency pursuant to a written treatment 
plan approved and monitored by a physician and which facility is also: 

( 1) affiliated with a hospital under a contractual agreement with an 
established system for patient referral~[;] or 

(2) accredited as such a facility by the Joint Commission on Accreditation of 
Hospitals~[;] or 

(3) licensed as an alcohol treatment program by the Texas Commission on 
Alcohol and Drug Abuse; [Alcoholism ,] or 

(4) [ce1tified as a drng dependency tieatrnent progrnrn by the Texas 
Depa1tment of Community Affaiis in accmdance with such standaids, if any, as 
may be adopted puisuant to Subsection (c) of Section 5.12 of the Texas Conti oiled 
Substances Act (A1ticle 4476-15, Vernon's Texas Civil Statutes), by the Executive 
DiJCclOI of the Texas Depaitment of Community Affai1s, OJ (5)] licensed, certified, 
or approved as an alcohol [ 01 othe1 dt ug] dependency treatment program or center 
by any other state agency having legal authority to so license, certify, or approve. 

SECTION 13. Section 6b(b), Article 42.12, Code of Criminal Procedure, 
1965, is amended to read as follows: 

(b) A court granting probation to a defendant convicted of an offense under 
Article 67011-1, Revised Statutes, and punished under Subsection (d), (e), or (f) of 
that article shall require as a ,condition of probation that the defendant submit to: 

( 1) 72 hours of detention in a jail if the defendant was convicted under 
Subsection (d) of Article 67011-1, Revised Statutes, as amended; 10 days of 
detention in. a jail if the defendant was convicted under Subsection (e) of Article 
67011-1, Revised Statutes, ·as amended; or 30 days of detention in a jail if the 
defendant was convicted under Subsection (f) of Article 67011-1, Revised Statutes, 
as amended; and 

(2) an evaluation by a probation officer, by a person approved by the 
probation department, or by a program or facility approved by the Texas 
Commission on Alcohol and Drug Abuse [Alcoholism] for the purpose of having 
the facility prescribe a course of conduct necessary for the rehabilitation of the 
defendant's drug or alcohol dependence condition. 

SECTION 14. Section 6b(b ), Article 42.13, Code of Criminal Procedure, 
1965, is amended to read as follows: 

(b) A court granting probation to a defendant convicted of an offense under 
Article 67011-1, Revised Statutes, and punished under Subsection (d), (e), or (f) of 
that article shall require as a condition of probation that the defendant submit to: 

( 1) 72 hours of detention in a jail if the defendant was convicted under 
Subsection (d) of Artide 67011-1, Revised Statutes, as amended; 10 days of 
detention in a jail if the defendant was convicted under Subsection (e) of Article 
67011-1; Revised Statutes, as amended; or 30 days of detention in a jail if the 
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defendant was convicted under Subsection (f) of Article 67011-1, Revised Statutes, 
as amended; and 

(2) an evaluation by a probation officer,. by a person approved by the 
probation department, or by a program or facility approved by the Texas 
Commission on Alcohol and Drug Abuse [Alcoholism] for the purpose of having 
the facility prescribe a course of conduct necessary for the rehabilitation of the 
defendant's drug or alcohol dependence condition. 

SECTION 15. Section 6c, Article 42.13, Code of Criminal Procedure, 1965, 
is amended to read as follows: 

Sec. 6c. If a person convicted of an offense under Article 67011-1, Revised 
Civil Statutes of Texas, 1925, as amended, is punished under Subsection ( c) of that 
article, and is placed on probation, the court shall require, as a condition of the 
probation, that the defendant attend and successfully complete before the 181 st day 
after the day probation is granted an educational program jointly approved by the 
Texas Commission on Alcohol and Drug Abuse [Alcoholism], the Texas 
Department of Public Safety, the Traffic Safety Section of the State Department of 
Highways and Public Transportation, and the Texas Adult Probation Commission 
designed to rehabilitate persons who have driven while intoxicated. The Texas 
Commission on Alcohol and Drug Abuse [Alcoholism] shall publish the jointly 
approved rules and regulations and shall monitor and coordinate the educational 
programs. Persons who have successfully completed an approved educational 
program or who are currently under an order to attend an educational program shall 
not be eligible for attendance upon a subsequent offense. The judge may waive the 
educational program requirement, however, ifthe defendant by a motion in writing 
shows good cause. In determining good cause, the judge may consider, but is not 
limited to: the offender's school and work schedule, the offender's health, the 
distance which the offender must travel to attend an educational program, and the 
fact that the offender resides out-of-state, has no valid driver's license or does not 
have access to transportation. The judge shall set out the finding of good cause in 
the judgment. If a person is required, as a condition of probation, to attend an 
educational program, the court clerk shall immediately report such fact to the Texas · 
Department of Public Safety, on a form prescribed by the department, for inclusion 
in the person's driving record. The report must include the beginning date of the 
person's probation. Upon the successful completion of the educational program, the 
person shall give notice to the probation department. The probation department 
shall then forward the notice to the court clerk. The court clerk shall then report 
the date of successful completion of the educational program to the Texas 
Department of Public Safety for inclusion in the person's driving record. If the 
department does not receive notice that a person required to complete an 
educational program has successfully completed the program within the period 
required by this section, as shown on department records, the department shall 
suspend the person's driver's license, permit, or privilege, or prohibit the person 
from obtaining a license or permit, as provided by Subdivision (2), Subsection (g), 
Section 24, Chapter 173, Acts of the 4 7th Legislature, Regular Session, 1941 (Article 
6687b, Vernon's Texas Civil Statutes). 

SECTION 16. Section 3(6), Texas Hospital Equipment Financing Act 
(Article 4437e-3, Vernon's Texas Civil Statutes), is amended to read as follows: 

(6) "Health facility" means and includes any health-care facility which is 
utilized in providing medical care, medical research, or the training or teaching of 
health-care personnel, any one or all, within this state and, without limiting the 
generality of the foregoing, shall include a public or private hospital, kidney disease 
treatment facility, radiation therapy facility, and alcoholism and drug treatment 
facility, so long- as such health-care facility· shall be licensed by the Texas 
Department of Health, the Texas Department of Mental Health and Mental 
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Retardation, or the Texas Commission on Alcohol and Drug Abuse [Alcoholism] 
or any successor or successors to such entities, and he_alth.facility shall also include 
any facility or building related to -any healtfi:cate;'ficHHy such as a pharmacy, · 
laboratory, laundry facility, and food service and preparation facility. 

SECTION 17. Section 1, Chapter 387, Acts of the 65th Legislature, Regular 
Session, 1977 (Article 4437h, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. 1. The purpose of this Act is to require that state agencies, including the 
Texas Department of Health, the Texas Department of Human Resources, the 
Texas Department of Mental Health and Mental Retardation, the Texas 
Commission on Alcohol and Drug Abuse [Alcoholism], and those agencies with 
which each contracts, who perform surveys, inspections, and investigations of 
health care facilities, do not duplicate their procedures or subject such health care 
facilities to duplicitous rules and regulations. 

SECTION 18. Sections 4(a) and (b), Chapter 387, Acts of the 65th 
Legislature, Regular Session, 1977 (Article 4437h, Vernon's Texas Civil Statutes), 
are amended to read as follows: 

-(a) All hospitals licensed by the Texas Department of Health which have been 
certified under Title XVIII of the Social Security Act, as added July 30, 1965 (Public 
Law 89-97), by the Texas Department of Mental Health and Mental Retardation, 
or by the Texas Commission on Alcohol and Drug Abuse [Alcoholism], which have 
obtained accreditation from the Joint Commission on Accreditation of Hospitals, 
the American Osteopathic Association, or another national accreditation body for 
the offered services, shall not be subject to additional licensing inspections under 
the Texas Hospital Licensing Law (Article 4437f, Vernon's Texas Civil Statutes) or 
by the licensing agency so long as such certification or accreditation is maintained. 
Such hospitals shall only be required to annually remit any applicable fees and 
submit a copy of the most recent survey results or inspection results report from the 
accreditat.ion body in order to be issued a license by the appropriate licensing 
agency. 

(b) The Texas Department of Human Resources, the Texas Department of 
Health, the Texas Department of Mental Health and Mental Retardation, and the 
Texas Commission on Alcohol and Drug Abuse [Alcoholism] shall establish 
procedures to eliminate or reduce duplication of functions in certifying or licensing 
hospitals, nursing homes, or other facilities under their jurisdiction for payments 
under the requirements of the Medical Assistance Program (Chapter 32, Human 
Resources Code) and federal laws and regulations relating to Titles XVIII and XIX 
of the Social Security Act. The procedures established under this section shall 
provide for use by the affected agencies of information collected by those agencies 
in making inspections for certification purposes and in investigating complaints 
regarding matters that would affect the certification of a nursing home or other 
facilities under their jurisdiction. 

SECTION 19. Section 2(a), Chapter 413, Acts of the 53rd Legislature, 
Regular Session, 1953 (Article 4442c, Vernon's Texas Civil Statutes), is amended 
to read as follows: 

(a) "Institution" means an establishment which furnishes (in single or multiple 
facilities) food and shelter to four or more persons unrelated to the proprietor, and, 
in addition, provides minor treatment under the direction and supervision of a 
physician licensed by the Texas State Board of Medical Examiners, or services 
which meet some need beyond the basic provision of food, shelter, and laundry. 
Nothing in this Act shall apply to: 

( 1) a hotel or other similar place that furnishes only food and lodging, or 
either, to its guests; 

(2) a hospital; 
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(3) an establishment conducted by or for the adherents of any well-recognized 
church or religious denomination for the purpose of providing facilities for the care 
or treatment of the sick who depend exclusively upon prayer or spiritual means for 
healing, without the use of any drug or material remedy, provided safety, sanitary, 
and quarantine laws and regulations are complied with; 

(4) an establishment that furnishes only baths and massages in addition to 
food, shelter and laundry; 

(5) an institution operated by persons licensed by the Texas State Board of 
Chiropractic Examiners; or 

(6) a facility operated within the jurisdiction of a state or federal 
governmental agency, including but not limited to the Texas Rehabilitation 
Commission, the Texas Department of Mental Health and Mental Retardation, the 
Texas Department of Human Resources, the State Commission for the Blind, the 
Texas Commission on Alcohol and Drug Abuse [Alcoholism], the Texas 
Department of Corrections, and the Veterans' Administration, where the facility is 
primarily engaged in training, habilitation, rehabilitation, or education of clients or 
residents, and such facility has been certified through inspection or evaluation as 
having met standards established by the state or a federal governmental agency. 

"Institution" also means any place or establishment in or at which any person 
receives, treats or cares for, overnight or longer, within a period of twelve months, 
four or more pregnant women or women who have within two weeks prior to such 
treatment or care had a child born to them; provided, however, that this definition 
shall not include women who receive maternity care in the home of a relative within 
the third degree of consanguinity or affinity, nor shall it include general or special 
hospitals licensed in pursuance of or as those terms are defined in the Texas Hospital 
Licensing Law. Nothing in this Act shall be construed to prohibit an institution, as 
defined in this subdivision, from simultaneously caring for pregnant women and 
other women under 50 years of age. 

"Institution" also means a foster care type residential facility providing room 
and board to fewer than four persons unrelated within the second degree of 
consanguinity or affinity to the proprietor and who, in addition to room and board, 
because of his physical or mental limitation or both, requires a level of care and 
services suitable to the needs of the individual which contribute to his health, 
comfort, and welfare; provided, however, that such institution shall be subject to 
licensure only upon written application for participation in the intermediate care 
program provided by Federal law as it now reads or may hereafter be amended. 

SECTION 20. Sections 5.11 and 5.12, Texas Controlled Substances Act 
(Article 4476-15, Vernon's Texas Civil Statutes), are amended to read as follows: 

Sec. 5.11. DESIGNATION FOR FEDERAL FUNDS. The Texas 
Commission on Alcohol and Drug Abuse [Department of Community Affairs or 
its designee as p1ovided in this Act] is hereby designated as the single state agency 
to administer, apply for, and disperse funds under Public Law 92-255, the Drug 
Abuse Office and Treatment Act of 1972 and is given all powers necessary to receive 
these funds. 

Sec. 5.12. EDUCATION AND RESEARCH. (a) The Texas Commission on 
Alcohol and Drug Abuse [Depaitment of Community Affairs], in cooperation with 
other appropriate state agencies, shall carry out educational programs designed to 
prevent or deter misuse and abuse of controlled substances. In connection with_ 
these programs it may: 

( l) promote better ·recognition of the -problems of misuse and abuse of 
controlled substances within the regulated industry and among interested groups 
and organizations; 

(2) assist the regulated industry and interested groups and organizations in 
contributing to the reduction of misuse and abuse of controlled substances; 
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(3) consult with interested groups and organizations to aid them in solving 
administrative and organizational problems; .. 

(4) evaluate procedure~, projects, techniques; :ancllcontrols conducted or 
proposed as part of educational, programs on mi'siist?and abuse of controlled 
substances; 

(5) disseminate the results of research on misuse and abuse of controlled 
substances to promote a better public understanding of what problems exist and 
what can be done to combat them; and 

(6) assist in the education and training of state and local law enforcement 
officials in their efforts to control misuse and abuse of controlled substances. · 

(b) The Texas Commission on Alcohol and Drug Abuse [executive director 
of the Texas Department ofConnnunity Affairs] shall encourage research on misuse 
and abuse of controlled substances. In connection with research, and in furtherance 
of the enforcement of this Act, the executive director of the commission [he] may: 

( 1) establish methods to assess accurately the effects of controlled substances 
and identify and characterize those with potential for abuse; 

(2) make studies and undertake programs of research to: 
(A) develop new or improved approaches, techniques, systems, equipment, 

and devices to strengthen the enforcement of this Act; 
(B) determine patterns of misuse and abuse of controlled substances and the 

social effects thereof; and 
(C) improve methods for preventing, predicting, understanding, and dealing 

with the misuse and abuse of controlled substances; and 
(3) enter into contracts with public agencies, institUtions of higher education, 

and private organizations or individuals for the purpose of conducting research, 
demonstrations, or special projects which bear directly on misuse and abuse of 
controlled substances. 

~c) The Texas Commission on Alcohol and Drug Abuse [executive di1ector 
of the Texas Depai tment of Comniunity Affai1s] may establish accreditation 
standards for drug abuse treatment programs and treatment personnel consistent 
with'. those required by federal law and regulation and certify those drug abuse 
treatment programs and treatment personnel meeting accreditation standards. The 
commission [Depattment of Community Affaiis] may charge reasonable fees for 
initial certifications and renewal certifications in such amounts as are necessary to 
cover the costs of the accreditation program. All certification fees collected by the 
commission [Texas Depat tment of Connn unity Affaii s] under the provisions of this 
Act shall be placed in a special fund in the State Treasury to be known as the Drug 
Dependency Treatment Program Certification Fund. The fund may be 
appropriated only to the commission [Texas Depat tnient of Connnunity Affaiis] 
for the purpose of administering and enforcing this Act [the dtag dependency 
lieatment cet tification p10grnm]. 

SECTION 21. Section I 0 I (I), R. B. McAllister Drug Treatment Program Act 
(Article 4476-15a, Vernon's Texas Civil Statutes), is amended to read: as follows: 

(l) "Executive director" means the executive director or his designee of the 
Texas Commission on Alcohol and Drug Abuse [Depattment of Community 
Affairs]. . . 

SECTION 22. Sections 20l(a) and (d), R. B. McAllister Drug Treatment 
Program Act (Article 4476-15a, Vernon's Texas Civil Statutes), are amended to read 
as follows: · 

(a) The executive director shall establish and supervise a drug dependence 
treatment program. Within funds appropriated to the Texas Commission on 
Alcohol and Drug Abuse [Depattment of Community Affairs], the executive 
director shall provide integrated health, education, information, and welfare 
services through appropriate public and private facilities to persons who seek the 
services voluntarily or who are referred from public or private agencies. 
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(d) The executive director shall utilize and coordinate public and private 
treatment facilities and resources, wherever practicable, utilizing community 
mental health centers and nonprofit organizations [gene1al hospitals]. 

SECTION 23. Section 202, R. B. McAllister Drug Treatment Program Act 
(Article 4476-15a, Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 202 .. POWERS AND DUTIES OF EXECUTIVE DIRECTOR. The 
director shall: 

(I) prescribe by rule those controlled substances that pose a substantial risk 
of severe psychic or physical dependence and the types of drug dependence for 
which treatment is feasible and available under this Act; 

(2) require programs receiving funds under this Act to meet [established] 
standards established by the commission; 

(3) prepare, publish, and distribute throughout the state as often as necessary 
a list of all public and private treatment facilities the director finds to conform to 
the established standards and periodically notify the courts of the treatment facilities 
within their respective jurisdictions and of the types of services offered· at each 
facility; 

(4) evaluate, on a continuing basis, the services provided by treatment 
facilities funded through this Act to assure that the services are effective, humanely 
operated, and properly staffed and meet the standards established under this Act, 
and make the evaluations a matter of public record; 

(5) use funds appropriated through this Act to carry out the mandate of this 
Act, the Texas Controlled Substances Act, and Public Law 92-255, the Drug Abuse 
Office and Treatment Act of 1972; and 

(6) use funds to provide matching funds for local programs and to increase 
the overall state allotment of federal funds. 

SECTION 24. Section 203, R. B. McAllister Brug Treatment Program Act 
(Article 44 76-15a, Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 203. INFORMATION AND PREVENTION SERVICES. The 
executive director shall develop prevention services that include: 

(!) information to promote awareness within the general public about 
controlled substances and inhalants and treatment services for drug dependence; 

(2) education designed to promote a deeper understanding of drug use and 
abuse and its concomitant problems and to promote the support, participation, and 
cooperation of selected groups in drug abuse prevention education; 

(3) intervention services to persons who do not require drug dependence 
treatment but who are risking drug dependence and are not being adequately served 
by the standard social service institutions; and 

(4) alternatives to drug abuse through the development of public activities 
that promote positive growth and fulfillment. 

SECTION 25. Section 402, R. B. McAllister Drug Treatment Program Act 
(Article 4476-15a, Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 402. ST A TE INTERAGENCY COOPERATION. The executive 
director is authorized, within funds appropriated to the Texas Commission on 
Alcohol and Drug Abuse [Depaitment of Community Affairs], to facilitate referral 
Qf [accept] persons [referred] from the criminal justice system under the terms of 
bail, probation, conditional discharge, parole, or other conditional release which is 
not inconsistent with medical or clinical judgment or in conflict with this Act or 
applicable federal rules, regulations, or standards. 

SECTION 26. (a) A task force to study necessary changes in certification, 
licensure, and commitment procedures for substance abusers, including alcoholics, 
drug dependent persons, and polydrug abusers, is established. The task force is 
composed of 18 persons. The chair shall be elected by the membership and shall 
be a public member. The task force consists of: 
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( l) three members appointed by the speaker of the house, including two 
members of the house of representatives and one citizen member; 

(2) three members .. 'a12pointed.·. by the lieµ.te[lpn\;:governor, including two 
members of the senate and one citizen member; · '··~ . 

(3) the commissioner of the Texas Department of Mental Health and Mental 
Retardation or the commissioner's designee; 

( 4) three judges with the authority to commit alcoholics and drug dependent 
persons and who represent· both rural and metropolitan areas, appointed by the 
governor; 

(5) three providers of alcoholism services nominated by. the Texas 
Commission on Alcohol and Drug Abuse, appointed by the governor; 

(6) three providers of drug dependence services, nominated by the Texas 
Commission on Alcohol and Drug Abuse, appointed by the governor; 

(7) one representative of law enforcement agencies, appointed by the 
governor; and 

(8) one licensed physician who is knowledgeable about the treatment of 
alcoholism and drug dependence, appointed by the governor. 

(b) The Texas Commission on Alcohol and Drug Abuse shall supply the 
necessary staff for the task forc·e. -

( c) The task force shall report to the 70th Legislature and recommend changes 
in certification, licensure, and commitment procedures for all substance abusers. 

(d) This section expires August 31, 1987. 
SECTION 27. (a) A member of the Texas Commission on Alcoholism who 

is serving a term as member on August 31, 1985, is entitled to continue to hold the 
office for the term for which the meinber was appointed unless removed under other 
law. 

(b) A member of the commission who is serving a term as a member on 
August 31, 1985, is not required to have the public membership qualifications 
required by Section 1.04 of this Act. The member is not subject to removal for the 
failure to have the qualifications. 

(c) On the effective date of this Act, the governor shall appoint one 
commissioner for a term expiring August 1, 1987, one commissioner for a term 
expiring August I, 1989, and one commissioner for a term expiring August 1, 1991. 

(d) All equipment, property, files, records, and funds of the Drug Abuse 
Prevention Division, Texas Department of Community Affairs, shall be transferred 
to the Texas Commission on Alcohol and Drug Abuse. 

SECTION 28. Chapter 411, Acts of the 53rd Legislature, Regular Session, 
1953 (Article 5561c, Vernon's Texas Civil Statutes), is repealed. 

SECTION 29. Section 6(c), Chapter 823, Acts of the 66th Legislature, 
Regular Session, 1979 (Article 12691-6, Vernon's Texas Civil Statutes),is amended 
to read as follows: 

(c) The governor shall designate a chairman of the board from among the 
directors. A director holds the position of chairman at the pleasure of the governor. 
[The executive directm of the Texas Department ofConnnunity Affairs, shall, as 
part of his 01 her 1egular duties of office, serve, ex officio, as the chairman of the 
boa1d, who] The chairman shall preside at meetings of the board and perform such 
other duties as are prescribed by the board and this Act[, except that he or she shall 
not have a vote]. 

SECTION 30. (a) Except as prescribed by Subsections (b) and (c) of this 
section, this Act takes effect September I, 1985. 

(b) Sections 2-10 of this Act take effect January I, 1986. 
(c) Section 12 of this Act "takes effect January I, 1986, and applies only to 

group insurance policies, contracts, and plans and to coverage provided by health 
maintenance organizations sold or delivered or issued for delivery or renewed, 
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extended, or amended in this state on or after January 1, 1986, or subject to 
collective bargaining agreements applicable to particular policyholders, whichever 
is later in time. Group insurance policies, contracts, and plans and coverage 
provided by health maintenance organizations sold or delivered or issued for 
delivery or renewed, extended, or amended in this state before January 1, 1986, or 
subject to collective bargaining agreements applicable to particular policyholders 
entered into before January I, 1986, are subject to the law as it existed before the 
effective date of this Act until such time as those policies, contracts, coverages, and 
agreements are renewed, extended, amended, canceled, expired, or renegotiated, 
and that law is continued in effect for that purpose. A suit filed unqer Article 3.51-9, 
Insurance Code, before the effective date of this Act is governed by the law in effect 
at the time the suit was filed. 

SECTION 31. The Texas Commission on Alcohol and Drug Abuse shall 
adopt the policy statements required by Section 1.10, Texas Alcohol and Drug 
Abuse Services Act not later than November I, 1985. 

SECTION 32. The importance of this legislation and the crowded condition 
of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended. 

Floor Amendment No. 1 - C. Evans 

Amend C.S.S.B. 601 as follows: 

By adding SECTION 30 and substituting the following: 

SECTION 30. It is the intent of the Legislature that the Texas Commission 
on Alcoholism and the Texas Department of Community Affairs drug abuse 
prevention division ensure and provide for an orderly and smooth transition to the 
Texas Commission on Alcohol and Drug Abuse in a manner which is least 
disruptive to the equitable administration and funding of alcohol and drug abuse 
programs and contracts and that, to the extent possible, the Texas Commission on 
Alcohol and Drug Abuse be staffed by the personnel of the Texas Commission on 
Alcoholism and the Texas Department of Community Affairs drug abuse 
prevention division. 

Floor Amendment No. 2 - Berlanga 

Amend C.S.S.B. 601 as follows: 

By substituting the following subsection (a) to SECTION 30: 

(a) Except as prescribed by Subsections (b), (c), and (d) of this section, this Act 
takes effect September 1, 1985. 

By inserting a new subsection (d) to SECTION 30. The new subsection (d) reads 
as follows: 

(d) Notwithstanding any other provision of this Act, the transferral to the 
commission of the powers, duties, funds, and drug abuse programs from the Texas 
Departmenf of Community Affairs shall take effect January 1, 1986. 

Floor Amendment No. 3 - Gavin 

I. Page 34, line 4, add the words "group health before the word "coverage". 

2. Page 34, line 9, add "any individual H.M.O. policies," after the word "policies". 

3. Page 34, line 21, add "providing group health coverage" after the word 
"organizations". 

4. Page 35, line 13, add "or any individual H.M.O. policies" after the word "sale". 
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The amendments were read. 

Senator Sarpalius mot"ea'"fo'c:oncur in th((HbU~l"ctfu'°endments. · 
Senator Traeger made the substitute motion not to concur in the House 

amendments. 

The substitute motion failed by the following vote: Yeas 14, Nays 15. 

Yeas: Barrientos, Blake, Brooks, Farabee, Glasgow, Howard, Kothmann, 
Mauzy, Sharp, Traeger, Truan, Uribe, Washington, Whitmire. 

Nays: Brown, Caperton, Edwards, Henderson, Jones, Krier, Leedom, Lyon, 
McFarland, Montford, Parker, Parmer, Sarpalius, Sims, WiHiams. ~ , 

.Absent: Harris, Santiesteban. 

The motion to concur in the House amendments prevailed by the following 
vote: Yeas 15, Nays 13. 

Yeas: Brown, Edwards, Glasgow, Henderson, Howard, Krier, Leedom, Lyon, 
McFarland, Montford, Parker, Parmer, Sarpalius, Sims, Williams. 

Nays: Barrientos, Blake, Brooks, Farabee, Jones, Kothmann, Mauzy, Sharp, 
Traeger, Truan, Uribe, Washington, Whitmire. 

Absent: Caperton, Harris, Santiesteban. 

SENATE CONCURRENT RESOLUTION 186 

Senator Sharp offered the followil}g resolution: 

BE IT RESOLVED by the Legislature of the State of Texas, That Rule 14, 
Section 9(a), of the Rules of the House of Representatives, 69th Legislature, and 
Rule 96(a) of the Rules of the Senate, 69th Legislature, are suspended, as provided 
by House Rule 14, Section 9(f); and Senate Rule .96(f), to the extent described in 
this resolution, to enable the conference committee appointed to adjust the 
differences between the House and Senate versions of S.B. 192, relating to the 
conveyance of certain state-owned real property by the Texas Board of Corrections, 
by authorizing the conferees to set a limit on proceeds set aside for the Texas 
Department of Corrections for acquiring other land or for the construction or 
improvement of facilities of the department. 

The resolution was read. 

On motion of Senator Sharp and by unanimous consent, the resolution was 
considered immediately and was adopted. 

SENATE BILL 725 WITH HOUSE AMENDMENTS 

Senator Caperton called S.B. 725 from the President's table for consideration 
of the House amendments to the bill. 

The President laid the bill and the House amendments before the Senate. 

Committee Amendment - P. Hill 

Substitute the following for S.B. 725: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the administration, powers and duties, and continuation of the Texas Air 
Control Board, to the authority of the board to set fees and impose administrative 
penalties, to the creation of the Texas Clean Air Study Committee, and to the 
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authorization for additional motor vehicle emissions inspections, fees, and 
maintenance programs; providing enforcement procedures and penalties; 
amending the Texas Clean Air Act, as amended (Article 4477-5, Vernon's Texas 
Civil Statutes), by amending Sections 1.02, 2.0la, 2.02, 2.06, 2.15, 2.16, and 3.07, 
Subsection (c) of Section 3.09, Subsection (e) of Section 3.10, Subsections (a) and 
(b) of Section 3.14, Subsections (a) and (b) of Section 3.16, Sections 3.20, 3.27, 3.29, 
4.01, and 4.02; by adding Sections 2.021, 2.022, 2.023, 2.03, 2.041, 2.091-2.094, 
2.18-2.22, 3.101, and 3.271, Subsections (g) and (h) to Section 3.28, Sections 3.31, 
4.041, and 4.042; and Subchapter G; and by repealing Sections 2.10 and 3.21-3.26 
and Subsections (a), (b), (c), and (t) of Section 3.30; amending Subsections (d) and 
(g) of Section 142, Uniform Act Regulating Traffic on Highways, as amended 
(Article 670ld, Vernon's Texas Civil Statutes). 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Sections 1.02 and 2.0la, Texas Clean Air Act (Article 4477-5, 

Vernon's Texas Civil Statutes), is amended to read as follows: 
Sec. 1.02. POLICY AND PURPOSE. It the policy of this state and the 

purpose of this Act to safeguard the air resources of the state from pollution by 
controlling or abating air pollution and emissions of air contaminants, consistent 
with the protection of health, general welfare, and physical property of the people, 
including the esthetic enjoyment of the air resources by the people and the 
maintenance of adequate visibility. It is intended the provisions of the Act should 
be vigorously enforced and that violations of the Act, or any rule or order of the 
Texas Air Control Board, should result in expeditious initiation of civil actions in 
the district courts of this state. 

"Section 2.01 a. APPLICATION OF SUNSET ACT. The Texas Air Control 
Board is subject to the Texas Sunset Act; and unless continued in existence as 
provided by that Act the board is abolished, and this Act expires effective September 
1, 1991 [+985]." 

-n:le policy structure and enforcement activities of the board shall be reviewed 
under the provisions of the Texas Sunset Act prior to January 1, 1987. The terms 
of all board members shall expire September I, 1987, unless continued by the 
legislature . 

. SECTION 2. Section 2.02, Texas Clean Air Act, as amended (Article 4477-5, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

"Section 2.02. MEMBERS OF THE BOARD. ~The board is composed of 
nine members appointed by the governor with the advice and consent of the Senate. 
Of the nine members appointed by the governor, one shall be a professional 
engineer with at least ten years experience in the actual practice of his profession 
which experience shall include work in air control; one shall be a physician licensed 
to practice in this state, currently engaged in general practice in this state, with 
experience in the field of industrial medicine; one shall be a person who has been 
actively engaged in the management of a private manufacturing or industrial 
concern for at least ten years immediately prior to his appointment; one shall be 
a member of the general public with a demonstrated involvement in efforts to 
safeguard the environment [one shall be an agiicultmai enginee1 with at least ten 
yea1s expe1ience in his p10fession]; and five members must be members of the 
general public [shall be chosen to 1epiesent the public inte1est]. 

"(b) A person is not eligible for appointment as a public member if the person 
or the person's spouse: 

"( 1) is employed by or participates in the management of a business entity 
or other organization regulated by the board or receiving funds from the board; 

"(2) owns, controls, or has, directly or indirectly, more than a 10 percent 
interest in a business entity or other organization regulated by the board or receiving 
funds from the board; or 
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"(3) uses or receives a substantial amount of tangible goods, services, or funds 
from the board [shall be chosen to 1ep1esent the public inte1est]." 
· SECTION 3. Subchapter·-B,·Texas Cleai1AirzA¢j~~(>Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section '2.021 to read as follows: 

"Section 2.021. APPOINTMENTS WITHOUT DISCRIMINATION. 
Appointments to the board shall be made }'llithout regard to the race, color, 
handicap, sex, religion, age, or national origin of the appointees." 

SECTION 4. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 2.022 to read as follows: 

"Section 2.022. DISQUALIFICATION OF LOBBYISTS. A person who is 
required to register as a lobbyist under Chapter 422, Acts of the 63rd Legislature, 
Regular Session, 1973 (Article 6252-9c, Vernon's Texas Civil Statutes), by virtue 
of his activities for compensation in or on behalf of a profession related to the 
operation of the board, may not serve as a member of the board or act as the general 
counsel to the board." 

SECTION 5. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 2.023 to read as follows: 

"Section 2.023. CONFLICTS OF INTEREST. An officer, employee, or paid 
consultant of a trade association for an industry regulated by the board may not be 
a member or employee of the board, nor may a person who cohabits with or is the 
spouse of an officer, managerial employee, or paid consultant of a trade association 
for an industry regulated by the board be a member 9f the board or an e'mployee 
of the board Grade 17 or over, including exempt employees, according to the 
position classification schedule under the General Appropriations Act." 

SECTION 6. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Sections 2.03 and 2.041 to read as 
follows: 

SECTION 2.03. TERMS OF BOARD MEMBERS. The members of the 
board hold office for staggered terms of six years, with the term of three members 
expiring on the lst day of September in each odd-numbered year. Each member 
holds office until his successor is appointed and has qualified. Board members may 
not serve more than two full or partial terms. 

"Section 2.041. REMOVAL OF BOARD MEMBER. (a) It is a ground for 
removal from the board if a member: 

"(l) does not have-at the time of appointment the qualifications required by 
Section 2.02 of this Act for appointment to the board; 

"(2) does not maintain during the service on the board the qualifications 
required by Section 2.02 of this Act for appointment to .the board; 

"(3) violates a prohibition established by Section 2.022 or 2.023 of this Act; 
"(4) is unable to discharge his duties for a substantial portion of the term for 

which he was appointed because of illness or disability; or 
"(5) is absent from more than one-half of the regularly scheduled board 

meetings which the member is eligible to attend during each calendar year, except 
when the absence is excused by majority vote of the board. 

"(b) The validity of an action of the board is not affected by the fact that it 
was taken when a ground for removal of a member of the board existed. 

"(c) If the executive director has knowledge that a potential ground for 
removal exists, he shall notify the chairman of the board of such ground. The 
chairman of the board shall then notify the governor that a potential ground for 
removal exists." 

(d) The board shall maintain public records sufficient to show continuing 
eligibility under provisions of this Act. 

SECTION 7. Section 2.06, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended to read as follows: 
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"Section 2.06. BOARD OFFICERS. (a) The governor shall designate a 
chairman of the board from among the members of the board. A member holds the 
position of chairman at the pleasure of the governor. 

"{Q} The board shall elect a [chai1man and a] vice-chairman to serve ~ 
two-year term [terms] beginning on February 1 of each odd-numbered year." 

SECTION 8. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 2.091 to read as follows: 

"Section 2.091. CAREER LADDER PROGRAM. The executive director or 
his designee shall develop an intraagency career ladder program, one part of which 
shall require the intraagency posting of all nonentry level positions concurrently 
with any public posting." 

SECTION 9. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 2.092 to read as follows: 

"Section 2~092. PERFORMANCE EVALUATION SYSTEM. The 
executive director or his designee shall develop a system of annual performance 
evaluations based on measurable job tasks. All merit pay for board employees must 
be based on the system established under this section." 

SECTION 10. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 2.093 to read as follows: 

Sec. 2.093. EQUAL EMPLOYMENT OPPORTUNITY POLICY. (a) The 
executive director or his designee shall prepare and maintain a written policy 
statement to assure implementation of a program of equal employment opportunity 
whereby all personnel transactions are made without regard to race, color, handicap, 
sex, religion, age, or national origin. The policy statement shall include: 

( 1) personnel policies including policies relating to recruitment, evaluation, 
selection; appointment, training, and promotion of personnel; 

(2) a comprehensive analysis of the agency's work force that meets federal and 
state guidelines; · 

(3) procedures by which a determination can be made of significant 
underutilization in the agency work force of all persons for whom federal or state 
guidelines encourage a more equitable balance; and 

( 4) reasonable methods to appropriately address areas of significant 
underutilization in the agency work force of all persons for whom federal or state 
guidelines encourage a more equitable balance. 

(b) The policy statements shall be filed with the governor's office within 60 
days of the effective date of this Act, cover an annual period, and be updated at least 
annually. The governor's office shall develop a biennial report to the legislature 
based on the information submitted. Such report may be made separately or as a 
part of other biennial reports made to the legislature. 

SECTION 11. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 2.094 to read as follows: 

"Section 2.094. EMPLOYEE QUALIFICATIONS; STANDARDS OF 
CONDUCT. The board shall provide to its members and employees as often as is 
necessary information regarding their qualifications under this Act and their 
responsibilities under applicable laws relating to standards of conduct for state 
officers or employees." 

SECTION 12. Section 2.15, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended to read as follows: 

"Section 2.15. [BIENNIAL] REPORTS.@} The board shall make biennial 
written reports to the governor and to the Legislature and shall include in each 
report a statement of its activities. 

"(b) The board shall file annually with the governor and the presiding officer 
of each house of the Legislature a complete and detailed written report accounting 
for all funds received and disbursed by the board during the preceding year. The 
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form of the annual report and the reporting time shall be that provided in the 
General Appropriations Act." . . . . 

SECTION 13. Sectiofi12~1·6; Te:Xas CleartWifl:ke't~~:;«'rticle 4477-5, Vernon's 
Texas Civil Statutes), is amended to read as follows: · ,, . ·-

"Section 2.16. FEES. Except as specificaHy authorized in this Act, no fees 
may be charged by the executive director [sec1etaiy] or the board for the 
performance of any of their duties and functions under this Act." 

SECTION 14. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 2.18 to read as follows: 

"Section 2.18. AUDIT. The State Auditor shall audit the financial 
transactions of the board at least once during each biennium." 

SECTION 15. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas:Civil Statutes), is amended by adding Section 2.19 to read as follows: 

"Section 2.19. PUBLIC INFORMATION. The board shall prepare 
information of public interest describing the functions of the board and describing 
the board's procedures by which complaints are filed with and resolved by the board: 
The ·board shall make the information available to the general public and 
appropriate state agencies." · 

SECTION 16. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 2.20to read as follows: 

"Section 2.20.. COMPLAINT FILE. The board shall keep an information file 
about each complaint filed with the board relating to a licensee or entity regulated 
by the board." 

SECTION 17. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 2.21 to read as follows:· 

"Section 2.21. NOTIFICATION CONCERNING COMPLAINT. If a 
written complaint is filed with the board relating to a licensee or entity regulated 
by the board, the board, at least as frequently as quarterly and until final disposition 
of the complaint, shall notify the parties to the complaint of the status of the 
complaint unless notice would jeopardize an undercover investigation." 

SECTION 18. Subchapter B, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 2.22 to read as follows: 

"Section 2.22. PUBLIC TESTIMONY. The board shall develop and 
implement policies that will provide the public with a reasonable opportunity to 
appear before the board and to speak on any issue under the jurisdiction of the 
board." 
--S-ECTION 19. Section 3.07, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended to read as follows: · 

"Section 3.07. ENFORCEMENT PROCEEDINGS. The board[;] or the 
executive director, after notification to [seoetaiy when authorized by] the board, 
may cause legal proceedings to be instituted in courts of competent jurisdiction to 
compel compliance with the provisions of this Act or the rules, [1egnlations,] orders, 
[vat iances] or other decisions of the board." 

SECTION 20. Subsection (c), Section 3.09, Texas Clean Air Act (Article 
4477-5, Vernon's Texas Civil Statutes), is amended to read as follows: 

"(c) Any person may appear and be heard at the hearing on any rules [or 
1egnlations]. A record of the names and addresses of the persons appearing shall be 
made by the executive director [seoetary]. Any person heard or represented.at the 
hearing, or requesting notice of the action taken by the board, shall be sent written 
notice by mail of the action taken by the board." 

SECTION 21. Subsection (e), Section 3.10, Texas Clean Air Act (Article 
4477-5, Vernon's Texas Civil Statutes), is amended to read as follows: 

"(e) The board, when it deems control of air pollution is necessary, shall 
establish rules [and r egnlations] concerning the control of emissions of particulate 
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matter from plants handling, loading and unloading, drying, manufacturing, and. 
processing the following agricultural products: grain, seed, legumes and vegetable 
fibers, according to a formula derived from the process weight of the materials 
entering the process. Any person affected by a rule [or regulation] issued under the 
authority of this subsection may use the process weight method for controlling and 
measuring the emissions from the plant, or any other method selected by that 
person which the board or the executive director [secretary], when so authorized by 
the board, finds will provide adequate emission c6ntrol efficiency and 
measurement." 

SECTION 22. Subchapter C, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 3.101 to read as follows: 

"Section 3.10 I. MEMORANDUM OF UNDERSTANDING. The board 
shall adopt as a rule any memorandum of understanding between the board and any 
other state agency." 

SECTION 23. Subsections (a) and (b), Section 3.14, Texas Clean Air Act 
(Article 4477-5, Vernon's Texas Civil Statutes), are amended to read as follows: 

"(a) Whenever it appears to the board or the executive director [secretat y] 
that a generalized condition of air pollution exists and that it creates an emergency 
requiring immediate action to protect human health or safety, the board or the 
executive director [sec1efary] shall, with the concurrence of the governor, order any 
persons causing or contributing to the air pollution to reduce or discontinue 
immediately the emission of air contaminants. The order shall fix a time and place 
for a hearing to be held before the board, which shall be held as soon after the order 
is issued as is practicable. The requirements of Section 3.17 as to the time for notice, 
newspaper notice, and method of giving a person notice do not apply to such a 
hearing, but such general notice of the hearing shall be given as in the judgment of 
the board or the executive director [secretary] is practicable under the 
circumstances. Not more than twenty-four hours after the commencement of the 
hearing, and without adjournment of the hearing, the board shall affirm, modify or 
set aside the order. 

"(b) Whenever ,the board or the executive director [secretary] finds that 
emissions from one or more a~r contaminant sources are [i:s] causing imminent 
danger to human health or safety, but that there is not a generalized condition of 
air pollution of the type referred to in Subsection (a) of this section, the board or 
the executive director [secretary] may order the person .or persons responsible for 
the emissions to reduce or discontinue the emissions immediately. In such event, 
the provisions in Subsection (a) of this section pertaining to a hearing before the 
board, notice, and affirmance, modification or setting aside of orders shall apply." 

SECTION 24. Subsections (a) and (b ), Section 3.16, Texas Clean Air Act 
(Article 4477-5, Vernon's Texas Civil Statutes), are amended to read ~s follows: 

"(a) The board may delegate the authority to hold hearings called by the 
board to: 

"(!) one or more members; 
"(2) the executive director [secretary]; or 
"(3) one or more employees of the board[;-or 
"[(4) with the concunence of the state commissioner of health, one or more 

employees of the State Deparhnent of Health]. 
"(b) Except for those hearings required to be held before the board under 

Section 3.14 of this Act, the board may authorize the executive director [secretary] 
to call and hold hearings on any subject on which the board may hold a hearing. 
The board also may authorize the executive director [secretary] to delegate the 
authority to hold any hearing called by the executive director [secretary] to one or 
more employees of the board [or, with the concurrence of the state commissioner 
of health, to one or more employees of the State Department of Health]." 
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SECTION 25. Section 3.20, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended to read as follows: .. ,_ . 

"Section 3.20. INVEStiGA TIONS; ACTION'ON''WIOLA TIONS. (a) The 
executive director [seo eta1 y] is authorized to make or cause to have made 
investigations as he may deem advisable in administering the provisions of this Act 
and the rules, [1egulations,] orders and determinations of the board, including 
without limitation investigations of violations and general air pollution problems 
or conditions. The executive director [seoeta1y] shall make or cause to have made 
such investigations as may be requested or directed by the board. 

"(b) Whenever it appears that any -provision of this Act or any rule, 
[1egulation,] determination or order of the board is being violated, the board, or the 
executive director [seoeta1y] when authorized by the board or this Act, may 
proceed under Section 4.02 of this Act, or hold a public hearing and enter orders 
on the alleged violation, or take any otheraction authorized in this Act as the facts 
may warrant. 

"(c) If a public hearing is held on an alleged violation, the board or the 
executive director [sec1eta1y] shall give notice of the hearing to the person 

'complained against and to such other interested persons as the board or executive 
director [sec1etmy] may designate. The executive director [secreta1y], on behalfof 
the board, at the request of the person complained against, shall subpoena and 
compel the attendance of those witnesses, and shall require the production for 
examination of any book or paper relating to the matter under investigation at the 
hearing, as that person may reasonably designate." 

SECTION 26. Section 3.27, Texas Clean Air Act, as amended (Article 
4477-5, Vernon's Texas Civil Statutes), is amended to read as follows: 

"Section 3.27. CONSTRUCTION PERMIT. (a) Any person who plans to 
construct any new facility or to engage in the modification of any existing facility 
which may emit air contaminants into the air of this State shall apply for and obtain 
a construction permit from the board before any actual work is begun on the faeility. 
The board may issue special permits to certain [exempt certain] facilities or by rule 
may exempt certain types of facilities from the requirements of Section 3.27 and 
Section 3.28 if it is found upon investigation that such facilities or types of facilities 
will not make a significant contribution of air contaminants to the atmosphere. No 
facility may. be exempt if the facility is located within one-half of a· mile oTa 
residence at the time of construction of the facility unless the facility is used for 
construction or repair of residences, the facility is used im connection with a 
residence, or the owners of all residences within one-half of a mile have signed a 
waiver of objection to the facility being exempt." . 

(b) In considering the issuance of a permit for construction or modification 
of any facility 3,000 feet or less of a school premises, the board shall consider any 
possible adverse short-term or long-term side effects that an air contaminant, 
including odor, that is emitted from the facility may have -on individuals at the 
school, or on the recreational value of the school premises. 

"(fl Along with the application for the permit or the special permit; the 
person shall submit copies of all plans and specifications necessary for determining 
whether the proposed construction will comply with applicable air control standards 
and the intent of the Texas Clean Air Act, together with any other information 
which the board considers necessary. 

"@ [(tj] If, from the information available to the board or, if a hearing is 
held under Subsection (c) of Section 3.271 of this Act, from any information 
presented at that hearing [submitted undet subsection (b} of this section], the board 
finds the proposed facility for which a permit or a special permit is sought will utilize 
at least the best available control technology, with consideration given to the 
technical practicability and economic reasonableness of reducing or eliminating the 
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emissions resulting from the facility and no indication that the emissions from the 
proposed facility will contravene the intent of the Texas Clean Air Act, including 
protection of the health and physical property of the people, the board shall grant 
within a reasonable time a permit to construct or modify the facility. If the board 
finds that the emissions from the proposed facility will contravene these standards 
or will contravene the intent of the Texas Clean Air Act, it shall not grant the permit 
or special permit and shall set out in a report to the applicant its specific objections 
to the submitted plans of the proposed facility. 

"~ [(d}] If the person applying for a permit or special permit makes the 
alterations in his plans and specifications to meet the specific objections of the 
board, the board shall grant the permit or special permit, but the board may refuse 
to accept new applications by a person until all previous objections of the board to 
the previously submitted plans of that person are rectified. If the person fails or 
refuses to alter the plans and specifications, the board shall refuse to grant the permit 
or special permit. 

"ill [(tj] A permit, special permit, or exemption granted under this section 
may be revoked by the board if the board later determines that any of the terms of 
the permit, special permit, or exemption are being yiolated or that emissions from 
the proposed facility will contravene air pollution control standards set by the board 
or will contravene the intent of the Texas Clean Air Act. 

Proceedings to revoke the permit shall be commenced by the board if any 
violation at the proposed facility is repeated or continued after 180 days following 
notice provided pursuant to section 4.02(a) of this Act. 

"{ill [tf)] The board or the executive director may seek an injunction in a 
court of competent jurisdiction to halt work on a facility which is being done 
without a permit, special permit, or exemption issued under this section or is in 
violation of the terms of a permit, special permit, or exemption issued under this 
section. _ 

"ilil [(g)] The powers and duties set out in Section 3.27 and Section 3.28 may 
be delegated by the board to the executive director. The applicant or any person 
affected by the decision of the executive director may appeal to the board any 
decision made by the executive director under these sections. 

"ill [th}] Provided, however, that at the time this Act becomes effective no 
provision of this Act shall apply where any person, firm, partnership or corporation 
has let any contract, or begun any construction for any addition, alteration or 
modification to any ne\Y or existing facility. Any contracts under this subsection 
shall have a beginning construction date no later than six months after the effective 
date of this Act to qualify for this exemption." 

SECTION 27. Subchapter C, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 3.271 to read as follows: 

"Section 3.271. NOTICE AND OPPORTUNITY FOR HEARING. (a) 
Within the period required by board rule, a person applying for a permit or special 
permit under Section 3.27 or review of a permit under Subsection (g) of Section 3.28 
of this Act shall publish notice of intent to obtain a permit or special permit or 
permit review at least one time in a newspaper with general circulation in the county 
in which the facility is located or to be located. Publication of additional notice may 
be required by board rule. Notice must include: 

"(I) a description of the location or proposed location of the facility; 
"(2) the fact that a person ·who may be affected by emissions of air 

contaminants from the facility or proposed facility is entitled to request a hearing 
from the board; 

"(3) the manner in which the board may be contacted for further 
information; and 

"(4) any other information the board by rule requires. 
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"(b) At the site of any facility or proposed facility for which a permit 
application is submitted under Section 3.27 or a review application is submitted 
under Subsection (g) of Section .. 3.28 of this Actjo'the :apglicant shall place a sign 
declaring the filing of an application for a permit or review of a permit for a facility 
at the site and stating the manner in which the board may be contacted for further 
information. The board shall adopt any rules necessary to carry out this subsection. 

'.'(c) If a person who may be affected by the emissions makes a request for a 
hearing within the period set for hearing requests by board rules, the board or its 
delegate must hold a public hearing on the permit, review, or special permit 
application before granting the permit, continuance, or special permit. The board 
is not required to hold a hearing if the basis of a request is determined to be 
unreasonable. In addition, if an elected official from the general area in which the 
facility or proposed facility is located makes a request for a hearing within the period 
set for hearing requests by board rules, the board or its delegate must hold a hearing 
on the permit, review, or special permit application before granting the permit, 
continuance, ot special permit. The board shall give notice of a hearing under this 
subsection as provided by Section 3.17 of this Act. For purposes of this subsection, 
elected official means a member of the Texas Legislature. 

SECTION 28. Section 3.28(e), Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes),· is amended and subsections (g) and (h) are added to read as 
follows: 

(e) A permit issued under this section may be revoked by the board if the 
board later determines that any of the terms of the permit are being violated or that 
emissions from the facility contravene air pollution control standards set by the 
board or contravene the intent of the Texas Clean Air Act. Proceedin~s to revoke 
the permit shall be commenced by the board if any violation at the facility is 
repeated or continues after 180 days following notice provided pursuant to Section 
4.02(a) of this Act. 

"(g) A permit issued pursuant to this section is subject to review every 15 
years. The board by rule shall establish a deadline by which the holder of a permit 
issued under this section shall submit an application for review of the permit, the 
general requirements which must be met by such applicant, and the procedures for 
reviewing and acting on applications for review. No less than 180 days prior to the 
expiration of the 15th year following the issuance or continuation of a permit under 
this section, the board shall provide by United States Mail, registered or certified, 
written notice to the holder of the permit that such permit is scheduled for review 
in accordance with the requirements of this subsection. Such notice shall include 
a description of the procedure for filing an application for review and the 
information to be included in the application. In determining whether and under 
which conditions operating permits should be continued, the board shall consider, 
at a minimum, whether the facility is or has been in substantial compliance with 
the provisions of this Act and the terms of the existing permit and the condition and 
effectiveness of existing emission control equipment and practices. The board shall 
impose as a condition for continuance of an operating permit those requirements 
determined to be economically reasonable and technically practicable considering 
the age of the facility and the impact of its emissions on the surrounding area. In 
no event shall the board impose requirements less stringent than those of the 
existing permit, during this review, unless the board determines that any proposed 
change will meet the requirements of Section 3.27 of this Act. The board shall either 
continue a permit or submit to the applicant the report hereinafter required no later 
than 180 days after the application for review is filed. If the board determines that 
the facility will not meet the requirements for continuance of the operating permit, 
it shall set out in a report to the applicant the basis for its· determination and 
establish a schedule to which the applicant must adhere in meeting the board's 
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requirements: The schedule set forth in the report shall include a final date for 
meeting the board's requirements and shall require completion of such action as 
expeditiously as possible. If the applicant meets the board's requirements in 
accordance with the schedule set forth in the report, the board shall continue the 
permit. If the applicant does not meet the board's requirements corrective action 
by the final date specified in the board's report, the applicant shall be required to 
show cause in a constested case proceeding conducted pursuant to the requirements 
of the Administrative Procedure and Texas Register Act (Article 6252-13a, 
Vernon's Texas Civil Statutes) why the permit should not expire immediately. The 
applicant's permit shall remain effective until the final date specified in the board's 
report to the applicant or until the existing permit is continued or until the date 
specified in any order of the board entered following a contested case proceeding 
held pursuant to this subsection. If the holder of an operating permit to which the 
board has mailed notice of the requirements of this subsection does not apply for 
review of that permit by the date specified by the board pursuant to this subsection, 
the permit shall expire 15 years following the date it was issued or last continued. 
Nothing in this section shall affect the board's authority to commence enforcement 
action pursuant to Section 4.02 of this Act. 

"(h) Each facility operating without a permit because it was constructed or 
construction on it had begun before the board's permitting program was 
implemented shall be registered with the board not later than the l 80th day after 
the effective date of this subsection. The board shall exempt certain facilities or types 
of facilities from the requirements of this subsection if it is determined that such 
facilities or types of facilities will not make a significant contribution of air 
contaminants to the atmosphere. The person in charge of the facility shall pay any 
fees in connection with registration established by the board under Section 3.29 of 
this Act. Not later than the 30th day after the effective date of this Act, the board 
shall publish notice sufficient to inform operators of those facilities of the 
registration requirement. This notice shall include at a minimum a description of 
the types and sizes of facilities required to register, the information to be submitted 
at registration, and the manner in which the board may be contacted for additional 
information concerning the applicability of this requirement. The board may 
require any information it determines is necessary in conjunction with the 
registration of the facilities. This subsection shall not apply to facilities affected by 
Subsection (e) of Section 3. 10 of this Act. 

SECTION 29. Section 3.29, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended to read as follows: 

"Section 3.29. [PERMIT AND VARIANCE] FEES. @} The board shall 
adopt, charge. and collect a fee for each application for a permit, permit amendment 
or revision, or special permit submitted under Section 3.27 or a registration 
submitted under Subsection (h) of Section 3.28 of this Act, for each application for 
review of a permit under Subsection (g) of Section 3.28 of this Act, and for 
inspections performed in enforcement of this Act or rules adopted by the board 
under this Act. Fees assessed under this section shall not be less than $50 nor more 
than $50,000. 

"(b) The amount of the fees shall be established by board rule and must be 
set so that the board can recover not less than 50 percent of the actual annual 
expenditures by the board in: 

"(I) reviewing and acting on permits or special permits; 
"(2) · amending and reviewing permits; · 
"(3) inspecting permitted, exempted, specially permitted, and registered 

facilities; and 
"(4) enforcing the rules and orders adopted and permits, special permits, and 

exemptions issued under this Act [may adopt rnles telating to cha1ging and 
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collecting fees fm pe11nits and variances, including schedules offees to be charged. 
The fees shall be sufficient to cove1 the ieasonable costs of1eview and action by the· 
board on a pennit 01 va1ii\t1ce application and ofii.qpJ.~!;li~i1ting and enfo1cing the., 
te11ns and conditions of the pe11nit 01 variance. Fees adopteo unde1 this section shall 
be not less than $50 no1 m01e than $7,500]. 

SECTION 30. Subchapter C, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Section 3.31 to read as follows: 

"Section 3.31. FACILITY. The term 'facility' as used in this Act means any 
discrete or identifiable structure, device, item of equipment, or enclosure which 
constitutes or contains a given stationary source, as defined in Subdivision (2) of 
Section 1.03 of this Act, together with any appurtenances. Emission control 
equipment shall not be considered appurtenances." 

SECTION 31. Section 4.01-, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended to read as follows: 

"Section 4.01. UNAUTHORIZED EMISSIONS PROHIBITED. (a) Except 
as authorized by a rule[, 1egulation, variance] or [other] order of the board, no 
person may cause, suffer, allow or permit the emission of any air contaminant or 
the performance of any activity which causes or contributes to, or which will cause 
or contribute to, a condition of air pollution. 

"(b) No person may cause, suffer, allow or permit the emission of any air 
contaminant or the performance of any activity in violation of this Act or of any 
rule[, 1egulation, vatiance,] or [other] order of the board. · 

"(c) Any person who violates any provision of this Act or of any rule[; 
1egulation, va1ia11ce,] or [other] order of the board is subject to a civil penalty of not 
less than $50 nor more than $25,000 [$+;606] for each day of violation and for each 
act of violation, as the court or jury may deem proper, to be recovered in the manner 
provided in this Subchapter." · 

SECTION 32. Section 4.02, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended to read as follows: 

Sec. 4.02. ENFORCEMENT BY SUIT [BOARD]. (a). Whenever the 
executive director finds that a person has violated, or is violating or threatening to 
violate, any provision of this Act or of any rule or order of the Board, he shall within 
five days notify that person of the apparent violation and: 

( 1) the board or the executive director may cause a suit to be instituted in a 
district court for injunctive relief to restrain the person from continuing the 
violation or threat of violation or for the assessment and recovery of a civil penalty 
of not Jess than $50 nor more than $25,000 for each day of violation and for each 
act of violation, as the court may deem proper, or for both injunctive relief and civil 
penalty; and 

(2) notwithstanding the authority conferred in Subsection (a)(!), the board or 
the executive director shall cause to be instituted a suit, as described in Subsection 
(a)(!) of this section, for civil penalties and appropriate injunctive relief if the 
apparent violation or threat of violation is repeated or continues after 120 days 
following the notice provided pursuant to paragraph (a) of this subsection unless the 
board in an open meeting prior to 120 days following such notice determines to 
defer the initiation of a suit. In no event shall. the initiation of a suit be so deferred 
by the board for more than 60 days. If the apparent violation or threat of violation 
would materially affect human health and safety, the suit shall be instituted 
immediately. 

(b). At the request of the board[;] or the executive director [sec1etary when 
auth01ized by the board], the attorney general shall institute and conduct a suit in 
the name of the State of Texas for injunctive relief or to recover the civil penalty, 
or for both injunctive relief and penalty, as authorized in Subsection (a) of this 
section. 
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(c). Upon application for injunctive relief and a finding that a person is 
violating or threatening to violate any provision of this Act or of any rule or order 
of the board, the district court shall grant the injunctive relief the facts may warrant. 

(d). The agency shall prepare a monthly report on enforcement actions taken 
and the resolution of such actions. The report shall be an agenda item for discussion 
by the board at each regularly scheduled meeting. When an enforcement action 
involves a suit filed for injunctive action or civil penalties or both, the report shall 
indicate the actual or projected time for resolution of the suit. Copies of the report 
and minutes of the meeting reflecting any action taken by the board in regards to 
the report shall be filed with the governor and the attorney general. 

[(a). Whenever it appears that a pe1son has violated 01 is 'liolating, 01 is 
tlueatening to violate any p1ovision of this Act 01 of any tale, tegulation, va1iance 
01 othe1 01de1 of the bomd, then the boaid, 01 the executive sec1eta1y when 
auth01ized by the boa1d, may cause a civil suit-to be instituted in a dist1ict court 
f01 injunctiv~ relief to testrnin the person f10m continuing the violation or tlueat 
of .violation, 01 fo1 the assessment and 1ecove1y of a civil penalty of not less than 
$50 n01 mo1e than $1,000 fo1 each day of violation and fo1 each act of violation, 
as the comt may deem p10pe1, 01 fo1 both injunctive 1eliefand civil penalty. Upon 
application fo1 injunctive 1elief and a finding that a pe1son is violating 01 
tlueatening to violate any provision of this Act 01 of any tale, regulation, variance 
01 othe1 01de1 of the bomd, the disbict comt shall grant the injunctive 1eliefthe facts 
may wanant.] · 

SECTION 33. Subchapter D, Texas Clean Air Act (Article 4477-5, Vernon's 
Texas Civil Statutes), is amended by adding Sections 4.041 and 4.042 to read as 
follows: · 

"Section 4:041. ADMINISTRATIVE PENALTY. (a) if a person violates 
this Act or a rule or order adopted or permit issued under this Act, the person may 
be assessed a civil penalty as provided by this section. 

"(b) The penalty may be in an amount hot to exceed $10,000 a day for each 
violation. Each day a violation continues may be considered a separate violation for 
purposes of penalty assessments. 

"(c) In determining the amount of the penalty, the board shall consider: 
"( 1) the seriousness of the violation, including but not limited to the nature, 

circumstances, extent, and gravity of the prohibited acts; and the hazard or potential 
hazard created to the health or safety of the public; 

"(2) the history of previous violations; 
"(3) the amount necessary to deter future violations; 
"(4) efforts to correCt the violation; and 
"(5) any other matters that justice may require. 
"(d) If, after examination of a possible violation and the facts surrounding 

that possible violation, the executive director concludes that a violation has 
occurred, the executive director may issue a preliminary report stating the facts on 
which he based the conclusion that a violation occurred, recommending that a civil 
penalty under this section be imposed on the person charged, and recommending 
the amount of that proposed penalty. The executive director shall base the 
recommended amount of the proposed penalty on the seriousness of the violation 
determined by consideration of the factors set forth in Subsection (c) of this section. 

"(e) Not later than the 10th day after the date on which the report is issued, 
the executive director shall give written notice of the report to the person charged. 
The report shall include. a brief summary of the charges, a statement of the amount 
of the penalty recommended, and a statement of the right of the person charged to 
a hearing on the occurrence ofthe violation or the amount of the penalty, or both 
the occurrence of the violation and the amount of the penalty. 

"(Q Not later than the 20th day after the date on which notice is received, the 
person charged either may give to the board written consent to the executive 



SUNDAY, MAY 26, 1985 1827 

director's report, including the recommended penalty, or may make a written 
request for a hearing. " _, . . .• ,- ,,.i');~ 

"(g) If the person charged< with the violatiotDcb-nsents to ·the penalty 
recommended by the executive director or fails to timely respond to the notice, the 
board by order shall either assess that penalty or order a hearing to be held on the 
recommendations in the executive director's report. If the board assesses the penalty 
recommended by the report, the board shall give written notice to the person 
charged of its decision and the person charged shall pay the penalty. 

"(h) If the person charged requests or the board orders a hearing, the executive 
director shall call a hearing and give notice of the hearing as provided by Section 
3 .1 7 of this Act. The hearing shall be held by a hearing examiner designated by the 
board. The hearing examiner shall make findings of fact and promptly issue to the 
board a written decision as to the occurrence of the violation and a recommendation 
as to the amount of the proposed penalty if a penalty is warranted. Based on the 
findings of fact and recommendations of the hearing examiner, the board by order 
may find a violation has occurred and may assess a civil penalty or may find that 
no violation has occurred. All proceedings under this subsection are subject to the 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

"(i) The board shall give notice of its decision to the person charged, and if 
the board finds that a violation occurred and a civil penalty has been assessed, the 
board shall give to the person charged written notice of its fiQdings, of the amount 
of the penalty, and of his right to judicial review of the board's order. If the board 
finds that a violation occurred and a civil penalty has been assessed, the board shall 
also publish notice of these decisions in the Texas Register within 10 days. 

"(j) Within the 30-day period immediately following the day on which the 
order is final as provided by Subsection (c), Section 16, Administrative Procedure 
and Texas Register Act (Article 6252-Ba, Vernon's Texas Civil Statutes), the 
person charged with the penalty shall: 

"( 1) pay the penalty in full; or 
"(2) if the person files a petition for judicial review of either the amount of 

the penalty or the fact of the violation or of both the fact of the violation and the 
amount of the penalty: · 

"(A) forward the amount to the board for placement in an escrow account; 
or 

"(B) in lieu of payment into escrow, post with the board a supersedeas bond 
in a form approved by the board for the amount of the penalty, the bond to be 
effective until all judicial review of the order or decision is final. 

"(k) Failure to forward the money to or to post the bond with the board within 
the time provided by Subsection (j) of this section results in a waiver of all legal 
rights to judicial review. Also, if the person charged fails to fofW\lrd the money or 
post the bond as provided by Subsection (g) or (j) of this section, the board or the 
executive director may forward the matter to the attorney general for enforcement. 

"(I) Judicial review of the order or decision of the board assessing the penalty 
shall be under the substantial evidence rule and shall be instituted by filing a petition 
with a district court in Travis County, as provided by Section 19, Administrative 
Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas Civil 
Statutes). 

"(m) If the penalty is reduced or not assessed, the board shall remit to the 
person charged the appropriate amount plus accrued interest ifthe penalty has been 
paid or shall execute a release of the bond if a supersedeas bond has been posted. 
The accrued interest on amounts remitted by the board under this subsection shall 
be paid at a rate equal to the rate charged on loans to depository institutions by the 
New York Federal Reserve Bank and shall be paid for the period beginning on the 
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date the penalty is paid to the board under Subsection (j) of this section and ending 
on the date the penalty is remitted. 

"(n) A penalty collected under this section shall be deposited in the State 
Treasury to the credit of the General Revenue Fund. 

"Section 4;042. REMEDIES SUPPLEMENT AL. The remedies provided in 
this Act to prevent, abate, or penalize violations of the board's rules, orders, or 
permits or the causing of or contributing to a condition of air pollution are 
supplemental of all other causes of actions and remedies available to the state at 
common law or by other statutes." 

SECTION 34. The Texas Clean Air Act(Article 4477-5, Vernon's Texas Civil 
Statutes), is amended by adding Subchapter G to read as follows: 

"SUBCHAPTER G. CLEAN AIR STUDY COMMITTEE 
"Section 7.01. CLEAN AIR STUDY COMMITTEE. The Clean Air Study 

Committee is created. 
''Section 7.02. COMPOSITION. The committee is composed of: 
"( 1) four members appointed by the governor, three of whom are 

representatives of business or industry and one of.whom is a representative of the 
general public who has a background with a demonstrated involvement in efforts 
to safeguard the environment; 

"(2) three members appointed by the lieutenant governor, two of whom are 
state senators and one of whom is a representative of the general public who has a 
background with a demonstrated involvement in efforts to safeguard the 
environment; and 

"(3) three members appointed by the speaker of the house of representatives, 
two of whom are state representatives and one of whom is a representative of the 
general public who has a background with a demonstrated involvement in efforts 
to safeguard the environment. 

"Section 7 .03. CHAIRMAN. The governor shall appoint the chairman of the 
committee. 

"Section 7.04. MEETINGS. The committee shall meet at least quarterly and 
at other times at the call of the chair. 

"Section 7.05. POWERS AND DUTIES. (a) The committee shall- study: 
"( 1) facilities that emit contaminants into the air and that have been allowed 

to operate without permits from the board because they were constructed or 
construction on them had begun before the board's permitting program was 
implemented; 

"(2) the issuance of renewable permits; and 
"(3) regulation of emissions into the air from ships. 
"(b) Not later than December 1, 1986, the committee shall complete and have 

ready to submit a report to the 10th Legislature. The report shall include the 
committee's recommendation on whether or not to require operating permits for 
continued operation of facilities that have been operating without permits because 
they were constructed or construction on them had begun before the board's 
permitting program was implemented. If the committee recommends that operating 
permits be required, the committee also shall discuss procedures under which those 
facilities may be issued a permit. In addition, the committee shall review and make 
recommendations concerning the issuance of renewable permits, the length of each 
renewal period, and the procedure for renewal of a permit. The committee also shall 
include a recommendation on whether or not to regulate emissions into the air from 
ships under this Act. Finally, the committee shall include a discussion of the options 
it considered in making its recommendations. The committee shall accompany 
each of its recommendations with a discussion of the effect of that recommendation 
on: 

"( 1) air quality; 
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"(2) the regulated industry; and 
"(3) the board's regulatory authority, including any additional resources the 

board would require to implement and carry out'the~tec6minendation. 
"(c) The board shall develop and implement a continuing data collection 

system for identifying each facility operating without an operating permit because -
it was constructed or construction on it had begun before the board's permitting 
program was implemented and for collecting data on emissions from those facilities. 
Owners and operators of the facilities shall cooperate with and assist the board in 
obtaining data. The board shall provide to the committee and shall submit to the 
70th Legislature a report on information collected through the data collection -
system, including a listing by legislative district of facilities operating without an 
operating permit. 

"(d) The board shall provide stafffot the committee as necessary to assist the 
committee in the performance of its.duties. 

"Section 7.06. EXPIRATION. This subchapter expires January 1, 1987." 
• SECTION 35. Subseetions (d) and (g), Section 142, Uniform Act Regulating 

Traffic on Highways, as amended (Article 670ld, Vernon's Texas Civil Statutes), 
are amended to read as follows: 

"(d) The Public Safety Commission shall establish a parameter motor vehicle 
emissions inspection and maintenance program for vehicles registered in any 
county in this state which does not meet National Ambient Air Quality Standards 
and for which the Texas Air Control Board has adopted a resolution requesting the 
department to institute such a program. The commission may establish any other 
motor vehicle emissions inspection and maintenance program required by federal 
law or by a rule or order adopted under federal law." 

"(g) The Public Safety Commission may establish by rule an inspection fee 
_in addition to the fee for compulsory inspection as provided by Subsection (c) of 
Section 141 of this Act for those vehicles inspected pursuantto Subsection (d) of 
this section. The[, and such] additional fee shall not exceed $5 if only a parameter 
program is established and ·may not exceed $10 if a program other than the 
parameter program is established under federal requirements." 

SECTION 36. Section 2.10, Sections 3.21 through 3.26, and Subsections (a), 
(b), (c), and (f) of Section 3.30, Texas Clean Afr Act (Article 4477-5, Vernon's Texas 
Civil Statutes), are repealed. 

SECTION 37. This Act takes effect September 1, 1985, except Subsection (b) 
of Section 3.27, as added by Section 26 of this Act, takes effect immediately. 

· SECTION 38. The chairman of the Texas Air Control Board shall be 
designated as provided by Section 2.06, Texas Clean Air Act (Article 4477-5, 
Vernon's Texas Civil Statutes), as amended by this Act, beginning either with the 
expiration of the term of the chairman serving on the effective date of this Act or 
with the occurrence on or after the effective date of this Act of a vacancy in the office 
of chairman, whichever occurs first. Until that time, the chairman serves as 
provided by Section 2.06 as it existed before amendment by this Act and that law 
is continued in effect for that purpose. 

SECTION 39. Except for the provisions in Subsection (b) of Section 3.27, as 
added by Section 26 of this Act, the changes in law made by this Act by amending 
Section 3.27 and adding Section 3.271 of this Act apply only to an application for 
a permit for operation, construction, or modifications of a facility that may emit 
contaminants into the air if the application is filed on or after the effective date of 
this Act. An application for a permit filed before the effective date of this Act is 
governed by the Texas Clean Air Act (Article 4477-5, Vernon's Texas Civil Statutes) 
as it existed before amendment by this Act and that law is continued in effect for 
that purpose. 

SECTION 40. The changes in law made by this Act by amending Sections 
4.01 and 4.02, Texas Clean Air Act (Article 4477-5, Vernon's Texas Civil Statutes), 



1830 SENATE JOURNAL-REGULAR SESSION 

and by adding Section 4.041, Texas Clean Air Ad (Article 4477-5, Vernon Texas 
Civil Statutes), apply only to the penalty for a violation occurring on or after the 
effective date of this Act. A violation occurring before the effective date of this Act 
is governed by the law that was in effect when the violation occurred. 

SECTION 41. The importance of this legislation and the crowded condition 
of the calendars. in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended, and that this Act take 
effect and be in force from and after its passage, and it is so enacted. 

Floor Amendment No. l - P. Hill 

Amend C.S.S.B. 725 in the following respects: 

l. Amend SECTION l, page 2 lines 10 and 11 by deleting "civil actions in 
the district courts of the state" and replacing with "enforcement actions as provided 
in this Act." 

2. Amend SECTION 2, Sec. 2.02(a), on page 3 at line 8 to delete the language 
after the word "appointment;" and insert the following: 

one shall be an agricultural engineer with at least ten years experience in his 
profession; and five members must be members of the general public of whom at 
least one must be a member with a demonstrated involvement in efforts to safeguard 
the environment. 

3. Amend SECTION 6, Sec. 2.03, on page 5 at lines 8 and 9 to delete the 
following sentence: 

"Board members may not serve more than two full or partial terms." 

4. Amend SECTION 26 on page 15 to delete subsections (a) and (b) of 
Section 3.27 and substitute in lieu thereof the following: 

(a) Any person who plans to construct any new facility or to engage in the 
modification of any existing facility which may emit air contaminants into the air 
of this State shall apply for and obtain a construction permit from the board before 
any actual work is begun on the facility. The board may issue special permits to 
certain [exempt certain] facilities [or]. The board by rule may exempt certain types 
of facilities from the requirements of Section 3.27 and Section 3.28 if it is found 
upon investigation that such facilities or types of facilities will not make a significant 
contribution of air contaminants to the atmosphere. 

(b) In considering the issuance of a permit for construction or modification 
of any facility 3,000 feet or less of an elementary, junior high, or senior high school, 
the board shall consider any possible adverse short-term or long-term side effects 
that an air contaminant or nuisance odor from the facility may have on the 
individuals attending these school facilities. 

5. Amend SECTION 26 on page 16 to add a new Subsection (c) between line 
l and line 2 to read as follows and reletter subsequent subsections accordingly: 

"(c) No person may commence construction on a permanently or 
temporarily located concrete plant that accomplishes wet batching, dry batching or 
central mixing under -an exemption adopted by the board pursuant to Subsection 
(a) of this section, without first complying with the notice and opportunity for 
hearing provisions of Subsections (a) and (c) of Section 3.27 l of this Act. For 
purposes of this subsection, only those persons actually residing in a permanent 
residence within one-quarter mile of the proposed plantmay be a "person who may 
be affected" as that term is used in Section 3.271(c) of this Act." 
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6. Amend SECTION 26, Sec. 3.27(t), starting on page 17 at line 14, to delete 
the current language on linesj14 through 17 and•replace,jW~:th the following: 

"Proceedings to revoke the permit may be commenced by the board if oo.y 
violation at the proposed facility is continued after 180 days following the notice 
of violation provided pursuant to section 4.02(a) of this Act. The board may 
consider good faith efforts to correct the violation in deciding whether to revoke a 
permit, special permit, or exemption." 

7. Amend SECTION 28, Sec. 3.28(e), starting on page 20 at line 7, to delete 
the current language after'the word "Act." and replace with the following: 

"Proceedings to revoke the permit may be commenced by the board if any 
violation at the proposed facility is continued after 180 days following the notice 
of violation provided pursuant to section 4.02(a! of this Act. The board may 
consider good faith efforts to correct the violation in deciding whether to revoke a 
permit, special permit, or exemption." 

8. Amend SECTION 28, Sec. 3.28(h) as follows: On page 22, at line 17, 
delete the language following the word "subsection.", and before the word 
"facilities", and insert the following language: The requirements of this subsection 
shall not apply to oil and gas production and distribution facilities which do not 
constitute major facilities/stationary sources as defined in the rules of the board, and 
the board, pursuant to Section 3.27(a) of this Act shall exempt other; on page 22 
at line 23 to insert the following language after the word "Act.": For purposes of 
this subsection, and the registration fee required by Section 3.29 of this Act, a 
registrant may treat two or more facilities which compose an integrated system or 
process as a single facility where a structure, device, item of equipment or enclosure 
which constitutes or contains a given source operates in conjunction with and is 
functionally integrated with one or more other such structures, devices, items of 
equipment or enclosures, provided that in any case sufficient information must be 
submitted to enable the board to develop an accurate inventory of emissions of air 
contaminants in the state and to discharge its other duties under this Act; and on 
page 23, at line 7, after the word "Act" delete the period and add the following 
language: , livestock confinement facilities, facilities used solely in conjunction 
with the operation ofa farm or ranch, or facilities of the size and type which would 
meet the requirements for special permits under Section 3.27 of this Act. 

9. Amend SECTION 29, Sec. 3.29(a) on page 23 at line 18 to insert the 
following lang~age after the word "Act.": 

For purposes of such fees, the board shall treat two or more facilities which 
compose an integrated system or process as a single facility where a structure device 
item of equipment or enclosure which constitutes or contains a given stationary 
source operates in conjunction with and is functionally integrated with one or more 
other such structures, devices, items of equipment or enclosures. 

IO. Amend Section 29, page 24, by inserting a subsection (c) between line 8 
and 9 to read as follows: 

"(c) Nothing in this Act' shall be construed as prohibiting the use of variances. 
Variances are to be considered an exceptional form ofreliefto be granted only upon 
the demonstration that compliance with any provision of this Act or rule or order 
of the board will result in an arbitrary and unreasonable taking of property." 

11. Amend SECTION 30, Section 3.31 on page 24, line 17 by adding the 
following sentence after the word "appurtenances." 

"Mines, quarries, and roads shall not be considered facilities." 
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12. Amend by revising Section 32 on page 25, line 25, Section 4.02(a)(2) of 
the Act, to read as follows and by adding a new subsection (3) to 4.02(a): 

"(2) notwithstanding the authority conferred in subsection (a)(l), if the 
apparent violation or threat of violation of a non-clerical requirement continues 
more than 30 days after receipt of the notice provided pursuant to this section, the 
executive director shall institute proceedings pursuant to Section 3.20(b) of this Act 
to enter an appropriate order providing for compliance within 180 days of the notice 
of violation. However, ifthe board determines that good faith efforts to correct the 
violation have been made, the board may adopt an order pursuant to Section 
3.20(b) of this Act providing for compliance beyond 180 days after issuance of the 
notice of violation. It is intended that good faith effort be strictly interpreted by the 
board while giving due consideration to economic reasonableness and technical 
practicability. · 

(3) nothwithstanding the authority conferred in subsection (a)(l ), if a 
violation of an order entered pursuant to Subsection (a)(2) continues for more than 
180 days following the receipt of the original notice of violation the board or 
executive director shall (i) institute a suit, as described in subsection (a)(l) of this 
section, for civil penalties and appropriate injunctive relief and/or commence an 
action under either Section 3.27(0 or Section 3.28(e) of this Act to revoke a permit, 
special permit or exemption, and/or (ii) commence an action for administrative 
penalties pursuant to Section 4.041 of this Act. If the apparent violation or threat 
of violation would materially affect human health and safety, the suit shall be 
instituted immediately." 

13. Amend SECTION 33, Sec. 4.041, on page 31 between line 22 and line 
23, by inserting the following language after subsection (n): 

( o) Payment of an administrative penalty under this section shall be full and 
· complete satisfaction of the violation for which the administrative penalty is 
assessed and shall preclude any other civil or criminal penalty for the same 
violation. 

The amendments were read. 

Senator Caperton moved to concur in the House amendments. 

Senator Parker made the substitute motion not to concur in the House 
amendments. 

The substitute motion prevailed by the following vote: Yeas 16, Nays 13. 

Yeas: Blake, Brooks, Brown, Farabee, Glasgow, Harris, Howard, Krier, 
Leedom, Lyon, Mauzy, Parker, Traeger, Washington, Whitmire, Williams·. 

Nays: Barrientos, Caperton, Edwards, Henderson, Jones, Kothmann, 
McFarland, Montford, Parmer, Sarpalius, Sharp, Sims, Truan. 

Absent: Santiesteban, Uribe. 

SENATE RULE 74a SUSPENDED 

On motion of Senator Sarpalius and by unanimous consent, Senate Rule 74a 
was suspended as it relates to House amendment to S.B. 399. 

SENATE BILL 399 WITH HOUSE AMENDMENT 

Senator Sarpalius called S.B. 399 from the President's table for consideration · 
of the House amendment to the bill. 

The President laid the· bill and the House amendment before the Senate. 
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Floor Amendment No. l - Roberts 

Amend S.B. 399 as fbllb~s:. 
On page l, line 14, after "occurs" insert: 

"to a person who has previously been diagnosed as terminally ill," 

The amendment was read. 

1833 

Senator Sarpalius moved that the Senate do not concur in the House 
amendment, but that a Conference Committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The President asked if there were any motions to instruct the Conference 
Committee on S.B. 399 before appointment. 

There were no motions offered. 

The President announced the appointment of the following conferees ·on the 
part of the Senate on the bill: Senators Sarpalius, Chairman; Truan, Edwards, Sims, 
Sharp. 

CONFERENCE COMMITIEE REPORT ON 
HOUSE BILL 402 ADOPTED 

Senator Truan called from the President's table the Conference Committee 
Report on H.B. 402. (The Conference Committee Report having been filed with 
the Senate and read on May 25, 1985.) 

On motion of Senator Truan, the Conference Committee Report was adopted. 

BILLS AND RESOLUTIONS SIGNED 

The President announced the signing in the presence of the Senate, after the 
caption·had been read, the following enrolled bills and resolutions: 

H.C.R. 188 
H.C.R. 200 

H.B. 149 
H.B. 373 
H.B. 377 
H.B. 711 
H.B .. 832 
H.B. 895 
H.B. 994 
H.B. 1041 
H.B. 1243 
H.B. 1248 

. H.B. 1280 
H.B. 1281 
H.B. 1426 
H.B. 1528 

H.B. 1532 
H.B. 1561 
H.B. 1572 
H.B. 1584 
H.B. 1694 
H.B. 1706 
H.B. 1741 
H.B. 1870 
H.B. 1952 
H.B. 2004 
H.B. 2177 
H.B. 2245 
H.B. 2325 
H.B. 2421 
H.B. 2439 

COMMIITEE SUBSTITUTE HOUSE BILL 2091 ON SECOND READING 

On motion of Senator Edwards and by unanimous consent, the regular order 
of business was suspended to take up for consideration at this time on its second 
reading and passage to third reading: 

C.S.H.B. 2091, Relating to the continuation, composition, powers, and duties 
of the Texas Department of Health and the Texas Board of Health; to the 
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continuation of the Occupational Safety Board; to contracts with nursing homes 
entered into by the Texas Department of Human Resources; to the requirement that 
certain state agencies execute memoranda of understanding with the Texas 
Department of Health; and providing penalties. 

The bill was read second time. 

FLOOR PRIVILEGES GRANTED 

On motion of Senator Edwards and by unanimous consent, privileges of the 
floor were granted to Tim Graves, staff member of the Sunset Commission. 

Senator Washington offered the following amendment to the bill: 

Floor Amendment No. l 

Amend C.S.H.B. 2091 by striking all below the enacting clause and 
substituting the following: 

ARTICLE 1 
SECTION l. Section 1.02, Article 4414b, Revised Statutes, is amended to 

read as follows: 
Sec. 1.02. CREATION.~ To better protect and promote the health of the 

people of Texas, the Texas Board of Health and the Texas Department of Health 
are created. The Texas Department of Health consists of the commissioner of 
health, an administrative staff, and the hospitals known as the San Antonio State 
Chest Hospital and the South Texas [Harlingen State Chest] Hospital. 

(b) The department shall develop and implement policies which clearly 
separate the respective responsibilities of the governing body of the department and 
the staff of the department. 

SECTION 2. Section 1.03, Article 4414b, Revised Statutes, is amended to 
read as follows: 

Sec. 1.03. APPLICATION OF SUNSET ACT. The Texas Board of Health 
and the Texas Department of Health are subject to the Texas Sunset Act[;-as 
amended] (Article 5429k, Vernon's Texas Civil Statutes), and unless continued in 
existence as provided by that Act the board and the department are abolished 
effective September l, 1997 [+98-5]. 

SECTION 3. Section 1.04, Article 4414b, Revised Statutes, is amended to 
read as follows: 

Sec. 1.04. TEXAS BOARD OF HEALTH. (a) The board consists of 18 
members appointed by the governor with the advice and consent of the senate. The 
governor shall make appointments so that the board is composed of: 

( l) six members who are physicians currently licensed under the laws of this 
state, each of whom has been engaged in the practice of medicine in this state for 
at least five years prior to appointment; 

(2) two members who are hospital administrators with at least five years' 
experience in hospital administration in this state prior to appointment; 

(3) one member who is a dentist licensed under the laws of this state and who 
has been engaged in the practice of dentistry in this state for at least five years prior 
to appointment; 

(4) one member who is a registered nurse licensed to practice professional 
nursing under the laws of this state and who has been engaged in the praCtice of 
nursing in this state for at least five years prior to appointment; 

( 5) one member who is a veterinarian licensed under the laws of this state and 
wpo has been engaged in the practice of veterinary medicine in this state for at least 
five years prior to appointment; 

(6) one member who is a pharmacist licensed under the laws of this state.and 
who has been engaged in the practice of pharmacy in this state for at least five years 
prior to appointment; 
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(7) one member whois a nursing home administrator licensed under the laws 
of this state and who has been engaged as a nursing homeadministrator in this state 
for at least five years prioft6'appofntment; ··.·.,.;+·''-.~rt.¥;;. · 

(8) one member who is an optometrist licensed under the laws of this state 
and who has been engaged in the practice of optometry in this state for at least five 
years prior to appointment; 

(9) one member who holds a civil engineering degree from an accredited 
university or college, is licensed by this state as a professional engineer, and has 
specialized in the practice of sanitary engineering in this state for at least five years 
prior to appointment; · 

( 10) ·one member who is a doctor of chiropractic licensed under the laws of 
this state and who has been engaged in the practice of chiropractic in this state for 
at least five years prior to appointment; and 

( 11) two members who are citizens who have none of the qualifications 
required of the other 16 inembers. 

(b) A person is not eligible for appointment as a public member under 
Subsection (a)(l 1) of this section ifthe person or the person's spouse: 

( 1) is registered, certified, or licensed by an occupational regulatory agency in 
the field of health care; 

(2) is employed by or participates in the management of a business entity or 
other organization regulated by the department or receiving funds from the 
department; . 

(3) owns, controls, or has, directly or indirectly, more than a 10 percent 
interest in a business entity or other organization regulated by the department or 
receiving funds from the department; or • 

(4) uses or receives a substantial amount of tangible goods, services, or funds 
from the department. 

( c) An officer, employee, or paid consultant of a trade association in the field 
of health care may not be a member or employee of the board, nor may a person 
who is the spouse of an officer, managerial employee, or paid consultant of a trade 
association in the field of health care be a member or employee of the board grade 
17 and over, including exempt employees, according to the position classification 
schedule under the General Appropriations Act. 

(d) ·A person who is required to register as a lobbyist under Chapter 422, Acts 
of the 63rd Legislature, Regular Session, 1973 (Article 6252-9c, Vernon's Texas 
Civil Statutes), by virtue of his activities for compensation in or on behalf of a 
profession related to the operation of the board, may not serve as a member of the 
board or act as the general counsel to the board. 

( e) Appointments to the board shall be made without regard to the race, color, 
handicap, sex, religion, age, or national origin of the appointees. 

ill [(b)] Members of the board serve for staggered terms of six years, with the 
terms of six members expiring on February 1 of each odd-numbered year. · 

(g) Not later than September 1 of each odd-numbered year [(c) Biennially], 
the governor shall designate one member as chairman and one member as 
vice-chairman. 

(!!} ((d)] A majority of the members of the board constitute a quorum for the. 
transaction of business. · 

ill [(e)] The board shall meet in Austin or in other places fixed by the board. 
ill (ffl] The board shall meet at least once each month on dates determined 

by the board and shall hold special meetings when called by the chairman. The 
chairman shall give timely notice of any special meeting to each member. 

(k) Meetings of board committees shall be held in compliance with the open 
meetings law, Chapter 271, Acts of the 60th Legislature, Regular Session, 1967 
(Article 6252-17, Vernon's Texas Civil Statutes). 
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ill [(g)] Members of the board receive no fixed salary. A board member is 
entitled to $50 per day for each day spent in attending board meetings. A board 
member is also entitled to reimbursement for travel expenses and other necessary 
expenses incurred while performing an official duty. 

{!!!.} [th)] Members of the board qualify by taking the constitutional oath of 
office. On presentation of the oath of office and the certificate of appointment, the 
secretary of state shall issue commissions to them, which are evidence of their 
authority to act. 

(n) It is a ground for removal from the board if a member: 
(1) does not have at the time of appointment the qualifications required by 

Subsection (a) of this section for appointment to the~board; 
(2) does not maintain during the service on the board the qualifications 

required by Subsection (a) of this section for appointment to the board; 
(3) violates a prohibition established by Subsection (c) or (d) of this section; 
( 4) is unable to discharge his duties for a substantial portion of the term for 

which he was appointed because of illness or disability; or 
(5) is absent from more than one-half of the regularly scheduled board 

meetings which the member is eligible to attend during each calendar year, except 
when the absence is excused by majority vote of the board. 

( o) The validity of an action of the board is not affected by the fact that it was 
taken when a ground for removal of a member of the board existed. 

(p) If the commissioner has knowledge that a potential ground for removal 
exists, he shall notify the chairman of the board of that ground. The chairman of 
the board shall then notify the governor that a potential ground for removal exists. 

(q) The state auditor shall audit the financial transactions of the board at least 
once during each biennium. 

SECTION 4. Section 1.05, Article 4414b, Revised Statutes, is amended to 
read as follows: 

Sec. 1.05. DUTIES OF BOARD. (a) The board shall: 
( 1) have general supervision and control of all matters pertaining to the.health 

of citizens of this state; 
(2) employ the commissioner of health; 
(3) investigate the conduct of the work of the department and for this purpose 

shall have access at any time to all departmental books and records and may require 
written or oral information from a departmental officer or employee; 

(4) adopt rules, not inconsistent with law, for its own procedure and for the 
conduct and performance of every duty imposed on the board, the department, or 
the commissioner by law and shall file a copy of the rules with the department; and 

(5) examine, investigate, enter, and inspect as the board determines necessary 
any public place or public building for the discovery and suppression of disease and 
for the enforcement of any health or sanitation law of this state. 

(b) The board is responsible for the adoption of policies and rules and for the 
government of the department The board shall supervise the commissioner's 
administration and enforcement of the health laws of the state. The board may 
delegate in writing any power or duty imposed on it by law, except the power or duty 
to adopt rules, to the commissioner of health or, in his absence, to the person acting 
as commissioner of health, including the authority to make final orders or decisions. 

(c) The board has all the powers, duties, and functions granted by law to the 
State Board of Health, the State Commissioner of Health, the State Department of 
Health, the Texas Department of Health, the Texas Board of Health Resources, and 
the Texas Department of Health Resources. 

(d) The board shall file annually with the governor and the presiding officer 
of each house of the legislature a complete and detailed written report accounting 
for all funds received and disbursed by the board during the preceding year. The 
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form of the annual report and the reporting time shall be that provided in the 
General Appropriations Act., ... ·.. . ..- -· , ... _,, · 

(e) The board shall h'av'tinfonnation of j?Utilic"'ittt~test prepared describing 
the functions of the board and the department and describing the board's and the 
department's procedures by which complaints are filed with and resolved by the 
board and the department. The department shall make the information available 
to the general public and appropriate state agencies. 

(Q The board shall adopt rules establishing methods by which consumers or 
service recipients can be notified of the names, mailing addresses, and telephone 
numbers of the board and the department for the purpose of directing complaints 
to the board and the department. The board may provide for that notification 
through inclusion of the information: 

(1) on each registration form, application, or written contract for services of 
a person or entity regulated by the board or department; 

(2) on a sign which is prominently displayed in the place of business of each 
person or entity regulated by the board or department; or 

(3) in a bill for service provided by a person or entity regulated by the board 
·or department. . 

(g) The board shall provide to its members and employees as often as is 
necessary information regarding their qualifications under this article and their 
responsibilities under applicable laws relating to standards of conduct for state 
officers or employees. 

(h) The board shall develop and implement policies which will provide the 
public with a reasonable opportunity .to appear before the board and to speak on 
any issue under the jurisdiction of the board [The boatd may appoint advis01y 
committees to assist the boai d in pet fonning its duties. If not othet wise specified 
by law, a membe1 of an advisory committee appointed by the boatd is entitled to 
1eceive $50 fo1 each adviso1y committee meeting the membe1 attends and the pe1 
diem and tJavel allowance authorized by the General App1op1iations Aet foi state 
:employees. Two membe1s of each advisory committee must be 1ep1esentatives of 
the gene1al public. A pe1son is eligible to be appointed and to setve as a public 
membet of an advisory committee if the pe1son and the pe1son's spouse are not 
licensed by an occupational 1egulatory agency in the health care field, are not 
employed by any health cate facility, agency, 01 c01po1ation 01 by a c01p01ation 
auth01ized to unde1 w1ite health care insurance, do not gov em 01 administer a 
health caie facility, agency, 01 co1p01ation, and do not have, othe1 than as 
consmne1s, a financial interest in a health caie facility, agency, 01 c01p01ation]. 

SECTION 5. Section 1.06, Article 4414b, Revised Statutes, is amended by 
adding Subsections (f), (g), (h), and (i) to read as follows: 

(Q · The commissioner or his designee shall develop an intra-agency career 
ladder program, one part of which shall require the intra-agency posting of all 
nonentry level positions concurrently with any public posting. The commissioner 
may waive the posting requirements under circumstances outlined in departmental 
policies. 

(g) The commissioner or his designee shall develop a system of annual 
performance evaluations based on measurable job tasks. All merit· pay for 
department employees must be based on the system established under this section. 

(h) The commissioner or his designee shall prepare and maintain a written 
policy statement to assure implementation of a program of equal employment 
opportunity whereby all personnel transactions are made without regard to:race, 
color, handicap, sex, religion, age, or national origin. The policy statement shall 
include: 

(1) personnel policies including policies relating to recruitment, evaluation, 
selection, appointment, training, and promotion of personnel; 



1838 SENA TE JOURNAL-REGULAR SESSION 

(2) a comprehensive analysis of the department work force that meets federal 
or state guidelines; 

(3) procedures by which a determination can be made of significant 
underutilization in the department work force of all persons for whom federal or 
state guidelines encourage a more equitable balance; and 

( 4) reasonable methods to appropriately address areas · of significant 
underutilization in the department work force of all persons for whom federal or 
state guidelines encourage a more equitable balance. 

(i) The policy statements shall be filed with the governor's office not later than 
November l, 1985, cover an annual period, and be updated at least annually. The 
governor's office shall develop a biennial report to the legislature based on the 
information submitted. The report may be made separately or as a part of other 
biennial reports made to the legislature. 

SECTION 6 .. Article 44 l 4b, Revised Statutes, is amended by adding Sections 
l.08, l.09, and l.10 to read as follows: 

Sec. l.08. ADVISORY COMMITTEES. (a) The board may appoint 
advisory committees to assist the board in performing its duties. 

(b) The board shall appoint each advisory committee to provide for: 
(I) a balanced representation of persons or groups with knowledge and 

interest in the committee's field of work; 
(2) the inclusion on the committee of at least two members who represent the 

interests of the general public; and 
(3) a balanced representation of the geographical regions of the state. 
(c) A person is eligible to be appointed and to serve as a public member of 

an advisory committee ifthe person and the person's spouse are not licensed by an 
occupational regulatory agency in the health care field, are not employed by any 
health care facility, agency, or corporation or by a corporation authorized to 
underwrite health care insurance, do not govern or administer a health care facility, 
agency, or corporation, and do not have, other than as consumers, a financial 
interest in a health care facility, agency, or corporation. 

(d) If not otherwise specified by law and contingent on the availability of 
department funds for this purpose, a member of an advisory committee appointed 
by the board is entitled to receive $50 for each advisory committee meeting the 
member attends and the per diem and travel allowance authorized by the General 
Appropriations Act for state employees. 

(e) The board shall specify each committee's purpose, powers, and duties and 
shall require each committee to report to the board in a manner specified by the 
board concerning the committee's activities and the results of its work. 

(Q The board shall establish procedures for receiving reports concerning 
activities and accomplishments of advisory committees established by statute to 
advise the board or department. The board may appoint additional members to 
those advisory committees and establish additional duties of those committees as 
the board determines to be necessary. 

(g) The board shall adopt rules to implement this section. 
Sec. 1.09. COMPLAINTS. (a) The department shall keep an information file 

about each complaint filed with the department relating to a licensee or entity 
regulated by the department or a service delivered by the department. 

(b) If a written complaint is filed with the department relating to a licensee 
or entity regulated by the department or a service delivered by the department, the 
department at least as frequently as quarterly and until final disposition of the 
complaint shall notify the parties to the complaint of the status of the complaint 
unless notice would jeopardize an undercover investigation. 

Sec. l.10. COST CONTAINMENT. In awarding contracts or grants for 
services, or in selecting providers of services under any program administered by 
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the department, the department shall give preference to those providers who can 
provide the services in the.most cost-effective manner and shall not discriminate 
among licensed health care;'providers who can 'provielehhe services under the 
authority of their license. 

SECTION 7. Section l, Chapter 641, Acts of the 68th Legislature, Regular 
Session, 1983 (Article 44 l 4c, Vernon's Texas Civil Statutes), is amended by adding 
Subdivision (3) to read as follows: 

(3) "Public health services" means personal health promotion, maintenance, 
and treatment services; infectious disease control and prevention services; 
environmental and consumer health protection services; laboratory services; health 
facility architectural plan review; public health planning, data, and statistical 
services; public health education and information services; and administration 
services. 

SECTION 8. Sections 4 and 7, Texas Hospital Survey and Construction Act 
(Article 4437d, Vernon's Texas Civil Statutes), are amended. to read as follows: 

Sec. 4. GENERAL POWERS AND DUTIES. In carrying out the purposes 
of the Act, the Commissioner of [State] Health [Officer, with the advice of the 
Advisory Hospital Council,] is authorized and directed~ 

(a) To require such reports, make such inspections and investigations and 
prescribe such regulations as he deems necessary; 

(b) To provide such methods of administration, appoint a director and other 
personnel of the Division and take such other action as may be necessary to comply 
with the requirements of the Federal Act and the regulations thereunder; 

(c) To procure in his discretion the temporary or intermittent services of 
experts or consultants or organizations thereof, by contract, when such services are 
to be performed on a part-time or fee-for-service basis and do not involve the 
performance of administrative duties; . 

(d) To the extent that he considers desirable to effectuate the purposes of this 
Act, to enter into agreements for the utilization of the facilities and services of other 
departments, agencies and institutions, public or private; 

(e) To accept on behalf of the State and to deposit with the State Treasurer 
any grant, gift or contribution made to assist in meeting the cost of carrying out the 
purposes of this Act, and to expend the same for such purpose; 

(f) To make ari annual report to the Board on activities and expenditures 
pursuant to this Act, including recommendations for such additional legislation as 
the Commissioner of [State] Health [efficer] considers appropriate to furnish 
adequate hospital, clinic and similar facilities to the people of this State. 

Sec. 7. COORDINATION OF FEDERAL ACT. The Board is authorized to 
establish methods of administration and [with the approval of the Hospital Advisory 
Council] promulgate regulations for the purpose of meeting the requirements 
prescribed by the Federal Act relative to survey, planning and construction of 
hospitals and public health centers. 

SECTION 9. The following are repealed: 
(I) Sections 10 and 11, Special Senses and Communication Disorders Act 

(Article 44 l 9g, Vernon's Texas Civil Statutes); 
(2) Section 5, Texas Hospital Survey and Construction Act (Article 4437d, 

Vernon's Texas Civil Statutes); 
(3) Section 10, Chapter 874, Acts of the 67th Legislature, Regular Session, 

1981 (Article 4447w, Vernon's Texas Civil Statutes); 
(4) Section 2.02(c), Texas Youth Camp Safety and Health Act (Article 44471, 

Vernon's Texas Civil Statutes); and 
(5) Section 18, Chapter 467, Acts of the 68th Legislature, Regular Session, 

1983 (Article 6252-13e, Vernon's Texas Civil Statutes). 
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ARTICLE 2 
SECTION 1. Section 1.03( 16), Texas Health Planning and Development Act 

(Article 4418h, Vernon's Texas Civil Statutes), is amended to read as follows: 
(16) "Statewide Health Coordinating Council" means a twenty-seven person 

council, in accordance with federal law, appointed by the governor, to provide rules 
and regulations governing the development and implementation of the state health 
plan as required by the National Health Planning and Resources Development Act 
of 1974 (P.L. 93-641) as amended, the federal rules and regulations promulgated 
under that Act, and other pertinent federal authority. [the council appointed by the 
govern01 in accmdance with fede1al law to advise the depaitment gene1ally on the 
pe1 fonnance of its functions. 

SECTION 2. Section 1.05, Texas Health Planning and Development Act 
(Article 4418h, Vernon's Texas Civil Statutes), is amended to read as follows: 

Section 1.05. AUTHORITY OF THE GOVERNOR. @} As the chief 
executive and planning officer of this state, the governor is authorized to perform 
those duties and functions assigned to him by federal law. The governor is 
authorized to transfer personnel, equipment, records, obligations, appropriations, 
functions and duties of his office to another agency [the commission 01 the 
department]. 

(b) The governor by executive order may establish a capital expenditure 
review program in compliance with federal law if the governor finds that such a 
review program is necessary to prevent the loss of federal funds. The governor's 
findings, including a brief description of the reason for the findings, must be 
included in the text of an order issued under this subsection. If necessary, the 
governor may use any available funds to implement this subsection. 

(c) An executive order issued under Subsection (b) of this section expires on 
the September 1 that follows the next regular session of the legislature that begins 
after the date the order is issued, unless an earlier date is specified in the order, or 
unless the governor rescinds the order before that time. 

(d) The program established by an executive order issued under Subsection 
(b) of this section, when authorized by the governor, may negotiate an agreement 
with the Secretary of Health and Human Services on behalf of the State of Texas 
to administer a state capital expenditure review program pursuant to Section 1122 
of the Social Security Act, the federal rules and regulations promulgated under that 
Act, and other pertinent federal authority, if after thorough review and study, the 
governor determines that such a review program would be necessary to prevent the 
loss of federal funds. 

SECTION 3. Subchapter D, Texas Health Planning and Development Act 
(Article 4418h, Vernon's Texas Civil Statutes), is revised to read as follows: 

SUBCHAPTER D. FUNCTIONS OF DEPARTMENT 
Sec. 4.0 I. HEAL TH PLANNING AND DEVELOPMENT AGENCY. The 

department is designated as the state health planning and development agency for 
the State of Texas. 

Sec. 4.02 GENERAL POWERS AND DUTIES. (a) The department shall, 
in accordance with rules and regulations promulgated by the statewide health 
coordinating council, condud the following duties: 

(I) preparing, reviewing, and revising the preliminary state health plan for 
submission to the statewide health coordinating council; 

(2) collecting and disseminating data necessary to support specific state health 
plan goals and; 

(3) assisting the statewide health coordinating council in the performance of 
its functions and duties.· 

(b) The department shallperform the duties and functions prescribed by state 
and federal law regarding the development of the state health plan after consultation 
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with the Texas Department of Mental Health and Mental Retardation, the Texas 
Department of Human Resources, and other appropriate health-related state 
agencies as designated by'·Uie -gdvernoL ':c '"''-i'ii·~;!>i'" -

Sec. 4.03. COLLECTION OF DAT A. (a) The department, shall adopt rules 
establishing reasonable procedures for the collection and dissemination of data 
determined to be necessary to facilitate and expedite proper and effective health 

- planning and resource development. 
(b) The rules must specify what type of data are required, the entities that are 

required to submit the data, and the period during which the data must be 
submitted. 

(c) The department shall file, index, and periodically publish in a coherent 
manner summaries or analyses of the data collected. 

Jd) If the department does not receive the data as required by the rules, the 
dep.artment shall notify the entity of the problem and shall require the entity to 
submit the data not later than 30 days after the entity receives the notification. 

(e) An entity that does not timely submit the data after notification under 
Subsection (d) of this section is subject to a civil penalty of not more than $100 for 
each day the entity fails to submit the data. At the request of the commissioner of 
health, the attorney general shall institute and conduct a suit in the name of the state 
to recover the civil penalty. 

(Q All data received by the department under this section that contain 
information identifying specific patients are confidential and may not be released 
unless the information identifying the patient is removed from the data. 

Sec. 4.04. STATEWIDE HEALTH COORDINATING COUNCIL. (a) The 
statewide health coordinating council is appointed by the governor in accordance 
with the requirements of applicable federal law. · 

(b) The statewide health coordinating council shall: 
( l) · provide guidance to the department in developing the state health plan; 
(2) approve the state health plan for submission to the governor in accordance 

with applicable federal law and; 
(3) promote the implementation of the state health plan's recommendations. 
(c) The statewide health coordinating council shall adopt rules in accordance 

with the Administrative Procedure and Texas Register Act (Article 6252-13a, 
Vernon's Texas Civil Statutes) detailing the processes used to accomplish its 
functions. 

Sec. 4~05. STATE HEALTH PLAN. (a) The state health plan must be 
developed and used in accordance with applicable state and federal law and shall 
identify: 

( l) major statewide health concerns; . 
(2) the availability and use of current health resources of the state; and 
(3) the future health service and facility needs of the state. 
(b) The state health plan must: 
(I) propose strategies for the correction of major deficiencies in the service 

delivery system; and · 
(2) provide direction for the state's legislative and executive decision-making 

processes to implement the strategies proposed by the plan. 
(c) Information needed for the development of the state health plan shall be 

gathered through systematic methods designed to include local, regional, and 
statewide perspectives. 

(d) The statewide health coordinating council, through consultation with the 
health and human services coordinating council, shall generate overall directives for 
the development of the state health plan. · 

(e) The department shall submit the preliminary state health plan to the 
statewide health coordinating council for approval. 
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(Q Before submitting the state health plan to the governor for adoption, the 
statewide health coordinating council shall submit the state health plan to the health 
and human services coordinating council for review and comment. 

(g) The statewide health coordinating council shall submit the state health 
plan to the governor for adoption not later than November l of each 
even-numbered year. 

Sec. 4.06. COST DAT A. (a) Any state agency directly affected by a 
'recommendation in the state health plan shall submit cost data concerning 
implementation of the recommendation to the department and the statewide health 
coordinating council and shall indicate whether the agency is requesting funds in 
a manner consistent with the state health plan's recommendations. If the agency is 
not requesting funds consistent with the state health plan's recommendations, the 
agency shall submit an explanation and justification of any deviations. 

(b) The department shall submit information received under this section to 
the Legislative Budget Board and the governor's budget· office not later than 
November l of each even-numbered year. The submission is in addition to any 
other fiscal reporting requirements imposed on the department. 

Sec. 4.07. ASSISTANCE UNDER TITLE XVI. No application for 
assistance under Title XVI of the Public Health Service Act may be considered by 
the department until the requirements ofSubchapters Band C of this Act have been 
complied with. 

Sec. 4.08. CONTRACTS. With the approval of the governor and after a 
public hearing, the department may contract with an appropriate state agency to 
perform specific state health planning and development agency functions of the 
department. 

ARTICLE3 
SECTION l. The Crippled Children's Services Act (Article 4419c, Vernon's 

Texas Civil Statutes) is amended to read as follows: 
Sec. l. SHORT TITLE. This Act may be cited as the Disabled [Crippled] 

Children's Services Act. 
Sec. 2. DEFINITIONS. In this Act: 
(l) "Disabled [€tippled] child" means a person whose physical function, 

condition, movement, or sense of hearing is impaired to the extent that the person 
is or may be expected to be partially or totally incapacitated for educational 
purposes or for acquiring remunerative occupation and who: 

(A) is under 21 years of age and has: 
(i) a joint, bone, ossicular chain, muscle, or neurological defect or deformity, 

including neurofibromatosis and spina bifida; [or] 
(ii) cancer; or 
(iii) a disease or condition specified by a rule adopted by the board under 

Section 8(b) of this Act; or 
(B) has cystic fibrosis, regardless of the person's age. 
(2) "Board" means the Texas Board of Health. 
(3). "Cancer" means a malignant disease, including leukemia, lymphoma, and 

histiocytosis, characterized by unrestricted growth of abnormal cells, the natural 
course of which is fatal. 

(4) "Department" means the Texas Department of Health. 
(5) "Physician" means a person licensed by the Texas State Board of Medical 

Examiners to practice medicine in this state. 
(6) "Dentist" means a person licensed by the Texas State Board of Dental 

Examiners to practice dentistry in this state. · 
(7) "Program" means the disabled [oippled] children's services program. 
(8) "Rehabilitation services" means a process of physical restoration of body 

function destroyed or impaired by congenital defect, disease, or fo.jury, and may' 
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include hospitalization, medical and dental care, optometric care, braces, artificial 
appliances, durable medical equipment, medical supplies, and occupational and 
physical therapy. ·"'"''~Y- _ · ;;<:.:~.;:i;?{:Lh 

Sec. 3. PROGRAM. (a) A program is created i~ th•b'fdepartment to provide 
rehabilitation services to disabled [etippled] children who are eligible for the 
services. The program shall provide: 

( l) early identification of disabled [ c1ippled] children; 
(2) diagnosis and evaluation of disabled [c1ippled] children; 
(3) rehabilitation services to disabled [etippled] children; and 
(4) development and improvement of standards and services for disaDled 

[etippled] children. 
(b) The program prescribed by Subsection (a) of this section may provide 

transportation and subsistence for eligible disabled [ ctippled] children. The program 
may also provide the following services for eligible disabled [c1ippled] children who 
die while hospitalized for a condition covered by the program, including: 

(I) transportation of the deceased's remains, and a parent or other person 
accompanying the remains, from the hospital to the place of burial within the state 
designated by the parent or other person legally responsible for interment; 

(2) expense of embalming if embalming is required for transportation; 
(3) cost of a casket purchased at a minimum price, if a casket is required for 

transportation; and 
(4) other necessary expenses directly related to the care of the deceased's 

remains and the return of the remains to the place of burial within the state. 
(c) The State Commission for the Blind is responsible for providing services 

to disabled [etippled] children whose sole or primary handicap is blindness or some 
other substantial visual handicap. 

(d) The program established by this Act is separate and distinct from a 
financial or medical assistance program established by Chapters 31 and 32, Human 
Resources Code. 

Sec. 4. ELIGIBILITY REQUIREMENTS. (a) A child is not eligible to 
receive services provided under this Act, unless: 

(I) the child is a resident of the state; 
(2) at least one licensed physician or dentist has certified to the department 

that he examined the child and found the child to be a disabled [etippled] child 
whose disability meets the medical criteria established by the board; 

(3) the physician or dentist has reason to expect that the services provided will 
improve the child's condition or will extend the child's ability to function 
independently; and 1 . 

(4) the department has determined that every person who has a legal 
obligation to provide services for the child is unable to pay for the entire cost of the 
services. 

(b) A child is not eligible to receive services provided by this Act to the extent 
that a person who has a legal obligation to provide for the child's care and treatment 
is financially able to pay for all or part of the services provided by this Act. The 
department shall require the child or a person who has a legal obligation to provide 
for the child's care and treatment and who is financially able to bear a portion of 
the expense to pay for or reimburse the department for the portion of the cost of 
the services provided by the department to the child for whom application is made 
or by whom the services are received. 

Sec. 5. OTHER BENEFITS. (a) In this section, "other benefit" means a 
benefit, other than a benefit under this Act, to which a person is entitled for payment 
of the costs of medical or dental care and treatment or burial, including: 

( 1) benefits available from: 
(A) an insurance policy, group health plan, or prepaid medical dental care 

plan; 
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(B) Title XVIII or Title XIX of the Social Security Act; 
(C) the Veterans Administration; 
(D) the Civilian Health and Medical Program of the Uniformed Services; or 
(E) workers' compensation or any compulsory employers' insurance 

program; 
(2) a public program created by federal law, state law, or the ordinances or 

rules of a municipality or political subdivision of the state, except those benefits 
created by the establishment of a city or county hospital, a joint city-county hospital, 
a county hospital authority, a hospital district, or the facilities of a publicly 
supported medical school; or 

(3) benefits available from a cause of action for medical or dental expenses 
to a child applying for or receiving services from the department or a settlement or 
judgment based on the cause of action if the expenses are related to the need for 
services provided under this Act. 

(b) A child is not eligible to receive services provided by this Act to the extent 
that the child or a person who has a legal obligation to support the child is eligible 
for some other benefit that would pay for all or part of the services provided by this 
Act. 

(c) An applicant for or a recipient of services provided under this Act shall 
inform the department at the time of application or at the tiine the applicant 
receives services, of any other benefit to which the child, the child's parent, the 
child's managing conservator, or other person who has a legal obligation to support 
the child, may be entitled. 

( d) The child's parent, the child's managing conservator, or other person who 
has a legal obligation to support a child who has received services that are covered 
by some other benefit shall reimburse the department to the extent of the services 
provided when the other benefit is received. 

Sec. 6. RECOVERY OF COSTS. The department may recover the cost of 
services provided under this Act from a person who does not reimburse the 
department as required by Sections 4(b) and 5(d) of this Act or from any third party 
who has a legal obligation to pay other benefits and to whom notice of the 
department's interest has been given. At the request of the commissioner of health, 
the attorney general may bring suit in the appropriate court of Travis County on 
behalf of the department. The court may award attorney's fees, court costs, and 
interest accruing from the date the department provides the service to the date the 
department is reimbursed in a judgment in favor of the department. 

Sec. 7. MODIFICATION, SUSPENSION, OR TERMINATION OF 
SERVICES. (a) The department may modify, suspend, or terminate services to a 
disabled [c1ippled] child who is eligible for or is receiving services from the 
department after notice to the persons affected and an opportunity for a fair hearing. 

(b) The rules adopted by the board shall contain criteria for the department's 
action. 

(c) The board shall conduct fair hearings under the board's informal hearing 
rules. 

Sec. 8. GENERAL PROVISIONS. (a) The board shall: 
(I) adopt rules prescribing the type, amount, and duration of rehabilitation 

and support services to be provided and the medical, financial, and other criteria 
for eligibility to receive services; · 

(2) adopt substantive and procedural rules for the selection of physicians, 
dentists, and hospitals for participation in the program; 

(3) adopt substantive and procedural rules for the modification, suspension, 
or termination of services to a disabled [ciippled] child who is eligible for or 
receiving services provided under this Act; and 

(4) select physicians, dentists, ambulatory surgical centers, and hospitals to 
provide rehabilitation services. 
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(b) The board may adopt rules to authorize the program to provide 
rehabilitation services to disabled children with a disease or condition specified by 

· the rule. The board maf"'aoopt rules under tliis";sl:ib"Seetion covering disabled - -
children with a specific disease or condition only i.fthe General Appr-0priationsAct 
in effect at that time provides a specific appropriation for services to disabled 

_ children with that disease or condition. If the subsequent General Appropriations 
Act does not specifically appropriate funds for services to disabled children with a 
disease or condition specified by rules adopted under this subsection, those rules 
expire and the program must stop providing services to those disabled children 
pending future specific appropriations. 

{fl [(b]] The department may: 
· (I) provide services only for conditions specified by the board; 

(2) pay only for rehabilitation services provided by a physician, dentist, 
ambulatory surgical center, or hospital approved by the board, except in an 
emergency situation; 

- (3) adopt reasonable procedures and standards to govern the determination 
of fees and charges for program payment; -
· (4) take census, make surveys, and establish permanent records of disabled 
[Ciippled] children; 

(5) receive and expend gifts and donations for the purposes of this Act; 
(6) receive funds appropriated or granted by the state or federal government 

to provide rehabilitation services for disabled [c1ippled] children; and 
(7) enter into contracts and agreements necessary to carry out this Act. 
@ [ttj] Except as prescribed by Subsection~ [(d)] of this section, a recipient 

of services may select any physician, dentist, ambulatory surgical center, or hospital 
approved by the board to provide treatment. If the recipient is a minor, the person 
legally authorized to consent to the treatment may select the physician, dentist, or 
hospital. 
, ~ [(d)] The board shall require a person selecting a physician, dentist, or 

· hospital as prescribed by Subsection @ [ttj] of this section to use existing 
rehabilitation services in a location as close to the recipient's home as possible. 

Sec. 9. DEVICES AND SUPPLIES. The department shall maintain a record 
of orthotic and prosthetic devices, durable medical equipment, and medical supplies 
purchased by the department for disabled [ctippled] children. Orthotic and 

_,,prosthetic devices, durable medical equipment, and medical supplies purchased by 
the department for disabled [uippled] children may not be considered state owned 
personal property and are exempt from the personal property inventory 
requirements of the State Purchasing and General Services Act (Article 60 lb, 
Vernon's Texas Civil Statutes). The state auditor shall verify the purchase of the 
items in the records of the department. 

Sec. l 0. ENTERING HOMES. This Act does not entitle an employee, agent, 
or representative of the department, or other official agent to eriter a home over the 
objection of a disabled [ctippled] child or, ifthe disabled [uippled] child is a minor, 
over the objection of the child's parent, managing conservator, or guardian. This 
Act does not limit the authority of a parent, managing conservator, or guardian over 
the minor. 

Sec. 11. INTERAGENCY COOPERATION ACT. The Interagency 
Cooperation Act (Article 4413(32), Vernon's Texas Civil Statutes) does not apply 
to a payment made by the department for services provided by a publicly supported 
medical school facility to an eligible disabled [uippled] child. A facility receiving 
payment under this Act shall deposit the payment in local funds. 
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ARTICLE4 
SECTION 1. Section 4, Chapter 413, Acts of the 53rd Legislature, Regular 

Session, 1953 (Article 4442c, Vernon's Texas Civil Statutes), is amended to read as 
follows: 

Sec. 4. APPLICATION FOR LICENSE; FEES. ~ An application for a 
license shall be made to the Licensing Agency . upon forms provided by it and 
contain such information as the Licensing Agency requires which may include 
affirmative evidence of ability to comply with reasonable standards, rules and 
regulations as are lawfully prescribed hereunder. 

_{Q} The application shall be accompanied by a license fee which shall be in 
the sum of Fifty Dollars ($50) plus Two Dollars ($2) for each unit of capacity or 
bed space for which a license is sought. Such license fee shall be paid annually in 
said amount with each application for renewal of the institution's license. All license. 
fees provided for herein shall be waived for the State ofTexas and its departments, 
divisions, boards and agencies. Except as provided by Section 6C of this Act, all [Afl] 
license fees collected shall be deposited with the State Treasury to the credit of the 
Licensing Agency and said license fees may be [ate hereby] appropriated to said 
Agency for its use in the administration and enforcement of this Act. 

{9 Upon receipt of an application for a license the Licensing Agency shall 
issue a license if upon inspection and investigation it finds that the applicant and 
facilities meet the requirements established under this law. A license, unless 
suspended or revoked, shall be renewed annually after an inspection and upon 
tender of the annual license fee together with the filing by the licensee and approval 
by the Licensing Agency of an annual report upon such date and containing such 
information in such form as the Licensing Agency prescribes by regulation. Such 
license shall be issued only for the premises and persons or governmental units and 
for the maximum number of beds named in the application and shall not be 
transferable or assignable. Any approved increase in the bed space shall be subject 
to an additional fee. Any violator of these provisions shall be guilty of a 
misdemeanor and upon conviction shall be subject to the penalties provided for in 
Section 12 of this Act. 

SECTION 2. Section 5, Chapter 413, Acts of the 53rd Legislature, Regular 
Session, 1953 (Article 4442c, Vernon's Texas Civil Statutes), is amended to read as 
follows: 

Sec. 5. INSPECTION. ~ The Licensing Agency or its duly authorized 
representative shall have the right to enter upon the premises at all reasonable times 
in order to make whatever inspection, survey, or investigation it deems necessary 
in accordance with the rules and regulations prescribed by the Licensing Agency. 
Licenses shall be posted in a conspicuous place on the licensed premises. 

(b) The Licensing Agency is entitled to access to books, records, and other 
documents maintained by or on behalf of an institution to the extent necessary to 
enforce this Act and the rules adopted under this Act. Any holder of a license or 
applicant for a license is deemed to have given consent to any authorized 
representative of the Licensing Agency to enter and inspect the institution in 
accordance .with this Act. Refusal to permit the entry or inspection constitutes 
grounds for denial, nonrenewal, or revocation of a license as provided by this Act. 

'(c) The Licensing Agency shall establish procedures to preserve, during the 
course of any inspection, survey, or investigation, all relevant evidence of conditions 
that the Licensing Agency has reason to believe threaten the health and safety of a 
patient or resident, including taking photographs and photocopying relevant 
documents such as a licensee's notes, a physician's orders, and pharmacy records 
for use in any legal proceeding. When photographing individuals, the Licensing 
Agency shall respect the privacy of a patient or resident to the greatest extent 
possible and may not make public the identity of that patient or resident. 
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"(d) An institution or a physician who reveals information about a patient or 
a resident to the Licensing Agency during the course of an inspection, a survey, or 
an investigation is not liable .. fOt damages in a civil actfoiiibrought by or on behalf 
of the patient or resident on a theory of civil recovery based on a contention that 
consent of the plaintiff was required prior to revealing the information to the 
Licensing Agency." 

(e) The Licensing Agency shall develop a form written in clear and concise 
language to summarize each inspection report and complaint investigation report. 

SECTION 3. Section 6, Chapter 413, Acts of the 53rd Legislature, Regular 
Session, 1953 (Article 4442c, Vernon's Texas Givil Statutes), is amended to read as 
follows: 

Sec. 6. DENIAL OR REVOCATION OF LICENSE; HEARINGS AND 
REVIEW. The Licensing Agency, after providing notice and opportunity for 
hearing to the applicant or licensee, is authorized to deny, suspend, or revoke the 
license in~ [any] case in which it finds that there has been a substantial failure to 
comply with the requirements established under this law. The case is subject to the 
contested case provisions of the Administrative Procedure and Texas Register Act 
(Article 6252-13a, Vernon's Texas Civil Statutes) [notice to the licensee shall be 
effected by 1egistued mail 01 by pe1sonal set vice, and it shall set fmth the particulat 
1easons fot the p1oposed action and fix a date, not less than thitty (30) days from 
the date of such mailing 01 set vice, at which the applicant 01 licensee shall be given 
an oppo1tunity fot a p1ompt and fai1 heating. On the basis of any such hearing 01 
upon default of the licensee, the Licensing Agency shall make a wtitten 
dete1111inatio11 specifying its findings offact and conclusions oflaw. A copy of such 
detennination shall be sent by 1egiste1ed mail 01 seIVed pe1sonally upon the 
applicant 01 licensee. The decision tevoking, suspending 01 denying the license 01 
application shall become final thitty (30) days aftet it is so mailed 01 sened unless 
the applicant 01 licensee within such thitty (30) day pe1iod appeals the decision to 
the Disttict Comt pmsuant to the ptovisions of this law. 

[This p1ocedme governing the hearing auth01ized by this Section shall be in 
acc01dance with tales p1omulgated by the Licensing Agency. A full and complete 
1ec01d shall be kept of all p10cedmes in acco1dance with tules p1omulgated by the 
Licensing Agency. Witnesses may be subpoenaed by eithet party and theit 
testimony taken in pe1son, 01 by deposition unde1 such 1egulations and fut such 
pm poses as the Licensing Agency may p1esoibe in its tules of p1ocedure]. 

SECTION 4. Section 6C, Chapter 413, Acts of the 53rd Legislature, Regular 
Session, 1953 (Article 4442c, Vernon's Texas Civil Statutes), is amended by 
amending Subsection (a) and adding Subsections (t) through U) to read as follows: 

(a) The legislature finds that the closing of nursing and convalescent homes 
for violations oflaws and regulations may, in certain circumstances, have an adverse 
effect on both the residents of the facilities and the families of the residents. The 
legislature further finds that in some cases there are not funds readily availableto 
meet the basic needs of those residents for food, shelter, medication, and personal 
services. It is the purpose of this Act to provide for the appointment of a trustee to 
assume the operations of those [these] facilities in a manner calculated to emphasize 
resident care and reduce resident trauma. It is also the purpose of this Act to provide 
for a fund to assist a court-appointed trustee in meeting the basic needs of the 
residents of those facilities. 

(Q The nursing and convalescent home trust fund is created with the state 
treasurer and shall be available to the licensing agency for expenditure without 
legislative appropriation to make emergency assistance funds available to a facility. 
The trustee of a facility may use the emergency assistance funds only to alleviate 
immediate threats to the health or safety of the residents of the facility, including 
payments for food, medication, sanitation services, minor repairs, supplies 
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necessary for personal hygiene, and services necessary for the personal care, health, 
and safety of the residents. In accordance with rules adopted by the Texas Board 
of Health, the licensing agency shall disburse money from the fund as ordered by 
the court. The court may order the licensing agency to disburse emergency 
assistance funds to a facility if the court finds that: 

( 1) the facility has inadequate funds accessible to the trustee for the operation 
of the facility; · 

(2) an emergency exists that presents an immediate threat to the health and 
safety of the residents of the facility; and 

(3) it is in the best interests of the health and safety of the residents that funds 
be made available immediately. 

(g) Any unencumbered balance in the nursing and convalescent home trust 
fund in excess of $100,000 at the end of each fiscal year shall be transferred to the 
credit of the general revenue fund and may be appropriated to the licensing agency 
for its use in administering and enforcing this Act. 

(h) In addition to the licensing fee required under Section 4 of this Act, the 
licensing agency shall adopt, charge, and collect an annual fee to be deposited to the 
credit of the nursing and convalescent home trust fund created by this section. The 
licensing agency shall set the fee for each nursing and convalescent home in the 
amount of one dollar for each licensed unit of capacity or bed space in that facility, 
or in an amount necessary to provide a fund balance of $100,000. The licensing 
agency shall attempt to set fees under this subsection in amounts that will cause the 
fund balance to equal $100,000 at the time the fee is adopted. Once the initial fee 
assessment is made, no additional annual fees may be assessed under this subsection 
unless the nursing home trust fund balance falls below $100,000. 

(i) A facility that receives emergency assistance funds under this section shall 
reimburse the licensing agency for the amounts received not later than one year after 
the date on which the funds were received by the trustee. The person that owned 
the facility at the time that the trustee was appointed is responsible for the 
reimbursement and shall pay interest on the amount outstanding at a rate equal to 
the rate of interest determined under Section 2, Article 1.05, Title 79, Revised 
Statutes (Article 5069-1.05, Vernon's Texas Civil Statutes), to be applicable to 
judgments rendered during the month in which the money was disbursed to the 
facility. The interest begins to accrue on the date on which the funds were disbursed 
to the facility. Any amount that remains outstanding after the year has expired is 
delinquent and the facility that received the assistance funds may be determined by 
the Texas Department of Human Resources to be ineligible for a Medicaid provider 
contract. The licensing agency shall deposit the reimbursement and interest received 
under this subsection to the credit of the nursing and convalescent home trust fund. 
At the request of the licensing agency, the attorney general shall institute an action 
to collect the .funds due under this subsection. Venue for an action brought under 
this subsection is in Travis County. 

(j) The State Purchasing and General Services Act (Article 60lb, Vernon's 
Texas Civil Statutes) does not apply to any payments made by a trustee under this 
section. 
~CTION 5. Chapter 413, Acts of the 53rd Legislature, Regular Session, 
1953 (Article 4442c, Vernon's Texas Civil Statutes), is amended by adding Section 
60 to read as follows: 

Sec. 60. NOTIFICATION OF CLOSURE. (a) A nursing or convalescent 
home that is closing, whether temporarily or permanently and whether voluntarily 
or involuntarily, shall notify the residents of the facility of the closing and shall make 
reasonable efforts to notify in writing each resident's nearest relative or the person 
responsible for the support of the resident within a reasonable time before the 
closing. 
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(b) If the Licensing Agency orders the closing or ifthe closing is in any other 
way involuntary, the nursing or convalescent home shall make the notification 
immediately on receiving n6.tice of the closing, irt ·Which~qase the notification is not 
required to be written. If the decision to close is made~'voluntarily by the nursing 
or convalescent home, the home shall make the notification not later than one week 
after making the decision to close. 

(c) A nursing or convalescent home that fails or refuses to comply with this 
section commits an offense. An offense under this section is a Class A misdemeanor. 

SECTION 6. Section 7, Chapter 413, Acts of the 53rd Legislature, Regular 
Session, 1953 (Article 4442c, Vernon's Texas Civil Statutes), is amended to read as 
follows: 

Sec. 7. RULES, REGULATIONS AND ENFORCEMENTS. The Licensing 
Agency is authorized to adopt, amend, promulgate, publish and enforce minimum 
standards in relation to: 

(a) Construction of the home or institution, including plumbing, heating, 
lighting, ventilation and other housing conditions, which shall insure the health, 
safety and comfort of residents and protection from fire hazard; 

(b) Regulate the number and qualification of all personnel, including 
management and nursing personnel, having responsibility for any part of the care 
givei:i to residents, and establish requirements for in-service education . of all 
employees who have any contact with residents; 

(c) All sanitary and related conditions within· the institution and its 
surroundings, including water supply, sewage disposal, food handling and general 
hygiene, which shall insure the health, safety and comfort of the residents; 

( d) Diet related to the needs of each resident and based upon good nutritional 
practice or on recommendations which may be made by the physician attending the 
resident; 

(e) Equipment essential to the health and welfare of the residents; 
(f) At least two unannounced inspections per year shall be mandatory; in 

order to ensure continuous compliance, a sufficient percentage of institutions shiii 
be selected at random by the Licensing Agency for unannounced inspections to be 
conducted between the hours of 5 p.m. and 8 a.m., with those inspections to be 
cursory in nature in order to avoid to the greatest extent feasible any disruption of 
the patients or residents in the institution; further inspections may be required by 
the Licensing Agency; 

(g) For at least two unannounced inspections in each year as required by 
Subsection (f) of this section,· the Licensing Agency shall arrange to invite in the 
inspections at least one person as a citizen advocate from one of the following 
groups: American Association of Retired Persons, the Texas Senior Citizen 
Association, the Texas Retired Federal Employees, the Texas Department on Aging 
Certified Long Term Care Ombudsman, or any other statewide organization for the 
elderly, except that this subsection does not apply to an institution that provides 
maternity care; 

(h) The use and administration of medications in conformity with applicable 
law and rules and regulations on the use and administration of medications; all 
personnel administering medications must have completed a state-approved 
training program in medication administration; 

(i) Grading each home or institution so as to recognize those homes or 
institutions that go beyond the minimum level of services and personnel, as 
established by the agency and a superior grade shall be prominently displayed for 
public view and as incentive to attain the superior grade, allow each home or 
institution to advertise such grade. The agency shall not award a superior grade to 
an institution if the institution has violated state or federal laws or regulations 
during a period of 12 months prior to the grading inspection. The agency shall 
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cancel a superior grade granted to an institution if ( 1) the institution fails to meet 
the criteria established for a superior grade; or (2) the institution has violated state 
or federal laws or regulations. For the purposes of this subsection, a "violation of 
state or federal laws or regulations" means a violation of a law or regulation which 
affects the health, safety, or welfare of the residents of an institution; resident funds; 
the confidentality of records of a resident; the financial practices of an institution; 
and the control of medication within an institution. If a superior grade is cancelled, 
the institution is prohibited from advertising the superior grade. This subsection 
does not apply to an institution that provides maternity care. 

(j) The Licensing Agency shall require one medical examination per resident 
per year. The details of this examination will be specified by the Licensing Agency. 

(k) Unless another state or federal requirement prohibits, the Licensing 
Agency shall allow a licensed facility to operate a portion of the facility under the 
standards of a lesser licensing category. The Licensing Agency shall determine the 
rank of licensing categories and shall establish procedures and standards to 
accommodate a facility's operation under the lower category. Unless federal 
requirement prohibits, the operation of a portion of a facility under the standards 
of a lesser licensing category shall not constitute abandonment of the higher 
category of service under the certificate of need program, as provided in the Texas 
Health Planning and Development Act, as amended (Article 44 l 8h, Vernon's Texas 
Civil Statutes). 

The Licensing Agency is further authorized to provide for advice to and 
coordination of its personnel and facilities with any local agency of a city or county 
where such city or county shall see fit to supplement the state program with further 
regulations required to meet local conditions. 

SECTION 7. Chapter 413, Acts of the 53rd Legislature, Regular Session, 
1953 (Article 4442c,Vernon's Texas Civil Statutes), is amended by adding Section 
9A to read as follows: 

Sec. 9A. POSTING INFORMATION. Each facility shall prominently and 
conspicuously post the following for display in a public area of the facility that is 
readily accessible to residents, employees, and visitors: 

(I) the license issued under this Act; 
(2) a sign prescribed by the Licensing Agency that specifies complaint 

procedures established under this Act or under rules adopted under this Act and that 
specifies how complaints may be registered with the Licensing Agency; and 

(3) a notice in a form prescribed by the Licensing Agency stating that 
inspection reports and related reports are available at the facility for public 
inspection and providing the department's toll-free telephone number to be used 
to obtain information concerning the facility. 

SECTION 8. Section IO, Chapter 413, Acts of the 53rd Legislature, Regular 
Session, 1953 (Article 4442c, Vernon's Texas Civil Statutes), is amended to read as 
follows: 

Sec. 10. JUDICIAL REVIEW. Any applicant or licensee aggrieved by the 
decision of the Licensing Agency is entitled to judicial review in the manner 
provided for a contested case under the Administrative Procedure and Texas 
Register Act (Article 6252-13a, Vernon's Texas Civil Statutes). Judicial review 
under this section shall be under the substantial evidence rule[, afte1 a hea1ing, may 
within thi1 ty (30) days. afte1 the mailing 01 service of notice of the decision as 
p10'1ided in Section 6, file a notice of appeal in the Distiict Comt o(the county in 
which the institation is loca1ed 01 to be located, and serve a copy of the notice of ' 
appeal upon the Li\:ensing Agency. Ther eapon the Licensing Agency shall p1 omptly 
ce1tify and file with the Court a copy of the 1ec01d and decisions including the 
ttansc1ipt of the heaiings on which the decision is based. The comt may affirm, 
modify, 01 1eve1se the decision of the Licensing Agency and eithe1 the applicant 01 · 
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licensee 01 the Licensing Agency or State may apply fot such fmthet teview as is 
ptovided by law. Such ttiaJ 1.§lJ~tl be de novo in,~h,9/9.i~t~!£t Comt]. Pending final 
disposition of the matter, 'the status quo of the applicant or licensee shall be 
preserved except as the Court otherwise ordersin the public interest for the welfare 
and safeguard of the persons in the institution. 

SECTION 9. Section 12, Chapter 413, Acts of the 53rd Legislature, Regular 
Session, 1953 (Article 4442c, Vernon's Texas Civil Statutes), is amended to read as 
follows: 

Sec. 12. PENAL TIES. (a) Any person establishing, conducting, managing, or 
operating any institution without a license under this law shall be guilty of a 
misdemeanor and upon conviction shall be fined not more than $1,000 ['fwo 
Ilundted Dollais ($200)] for the first offense and not more than $500 [One Ilundted 
Dollats ($100)] for each subsequent offense, and each day of a continuing violation 
after conviction shall be considered a separate offense. 

(b) A person who violates this Act or who fails to comply with a rule or 
regulation authorized by this Act determined by the Licensing Agency to threaten 
the health and safety of the patient is subject to a civil penalty of not less than $100 
nor more than $25,000 [$500] for each act of violation, and each day of a continuing 
violation constitutes a separate ground of recovery. 

(c) Except as expressly provided by this Act, any person commits an offense 
ifhe intentionally, knowingly, or recklessly discloses to any unauthorized person the 
date, time, or any other fact about an unannounced inspection of a facility before 
the inspection occurs. An offense under this subsection is a Class B misdemeanor. 

(d) An "unauthorized person" as used in this section is defined as any person, 
organization, agency, or entity other than the Texas Department of Health, the 
Office of Attorney General, the American Association of Retired Persons, the Texas 
Senior Citizen Association, the Texas Retired Federal Employees, any other 
statewide organization for the elderly, any ombudsman or representative of the 
Texas Department on Aging, any representative of other agencies or organizations 
when Medicare/Medicaid surveys are made concurrently with licensing inspections, 
or any other person, organization, agency; or entity authorized by law to make 
inspections or to accompany inspectbrs. . 

(e) Any person convicted of a violation of Subsection (c) of this section is 
ineligible for state employment. · · 

SECTION 10. Chapter 413, ACts of the 53rd Legislature, Regular Session, 
1953 (Article 4442c, Vernon's Texas Civil Statutes), is amended by adding Section 
12A to read as follows: 

Sec. 12A. ADMINISTRATIVE PENALTY. (a) Ifa person violates this Act 
or a rule or order adopted or license issued under this Act, the licensing agency may 
assess a civil penalty against that person as provided by this section. 

(b) The penalty may be in an amount not to exceed $10,000 a day for a person 
who violates this Act or a rule, order, or registration. Each day a violation continues 
may be considered a separate violation for purposes of penalty assessment. The 
commissioner, with the approval of the board, shall establish gradations of penalties 
imposed under this section in accordance with the relative seriousness of the 
violation. 

(c) In determining the amount of the penalty, the commissioner shall 
consider: 

( 1) the gradations of penalties established under Subsection (b) of this section; 
(2) the seriousness of the violation, including but not limited to the nature, 

circumstances; extent, and gravity of the prohibited acts and the hazard or potential 
hazard created to the health or safety of the public; 

(3) the history of previous violations; 
(4) the amount necessary to deter future violations; 
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(5) efforts to correct the violation; and 
(6) any other matters that justice may require. 
( d) If, after examination of a possible violation and the facts surrounding that 

possible violation, the commissioner concludes that a violation has occurred, the 
commissioner may issue a preliminary report stating the facts on which he based 
the conclusion that a violation has occurred, recommending that a civil penalty 
under this s6ction be imposed on the person charged, and recommending the 
amount of that proposed penalty. The commissioner shall base the recommended 
amount of the proposed penalty on the seriousness of the violation as determined 
from the facts surrounding the violation. 

(e) Not later than the 10th day after the date on which the report is issued, 
the commissioner shall give written notice of the report to the person charged with 
the violation. The notice shall include a brief summary of the charges, a statement 
of the amount of the penalty recommended, and a statement of the right of the 
person charged to a hearing on the occurrence of the violation or the amount of the 
penalty or both the occurrence of the violation and the amount of the penalty. 

(Q Not later than the 20th day after the date on which notice is sent, the 
person charged may either give to the commissioner written consent to the 
commissioner's report, including the recommended penalty, or make a written 
request for a hearing. 

(g) If the person charged with · the violation consents to the penalty 
recommended by the commissioner or fails to timely respond to the notice, the 
commissioner by order shall either assess that penalty or order that a hearing be held 
on the findings and recommendations in the commissioner's report. If the 
commissioner assesses the penalty recommended by the report, the commissioner 
shall give written notice to the person charged of his decision and the person charged 
shall pay the penalty. 

(h) If the person charged requests or the commissioner orders a hearing, the 
commissioner shall call a hearing and give notice of the hearing. The hearing shall 
be held by a hearing examiner designated by the commissioner. The hearing 
examiner shall make findings of fact and promptly issue to the commissioner a 
written decision as to the occurrence of the violation and recommendation as to the 
amount of the proposed penalty if a penalty is warranted. Based on the findings of 
fact and recommendations of the hearing examiner, the commissioner by order 
either may find a violation has occurred and may assess a civil penalty or may find 
that no violation has occurred. All proceedings under this subsection are subject to 
the Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

(i) The commissioner shall give notice of his decision to the person charged, 
and ifthe commissioner finds that a violation has occurred and has assessed a civil 
penalty, the commissioner shall give written notice to the person charged of his 
findings, of the amount of the penalty, and of the person's right to judicial review 
of the commissioner's order. 

(j) Within the 30-day period immediately following the day on which the 
commissioner's order is final as provided by Section 16(c), Administrative 
Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas Civil 
Statutes), the person charged with the penalty shall: 

(1) pay the penalty in full; or 
(2) ifthe person seeks judicial review of either the fact of the violation or the 

amount of the penalty or of both the fact of the violation and the amount of the 
penalty: 

(A) forward the amount of the penalty to the commissioner for placement in 
an escrow account; or 

(B) instead of payment into an escrow account, post with the commissioner 
a supersedeas bond in a form approved by the commissioner for the amount of the 
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. penalty, the bond to be effective until all judicial review of the order or decision is 
final. 
--(k) Failure to forward/the · money to or-.Jo':SI>Qst ·. the bond with the 
commissioner within the time provided by SubsedionFG)fof this section results in 
a waiver of all legal rights to judicial review. Also, if the person charged fails to 
forward the money or post the bond within the time provided by Subsection (g) or 
(j) of this section, the commissioner may forward the matter to the attorney general 
for enforcement. 

(1) Judicial review of the order or decision of the commissioner assessing the 
penalty shall be under the substantial evidence rule and shall be instituted by filing 
a petition with a district court in Travis County, as provided by Section 19, 
Administrative Procedure and Texas Register Act (Article 6252"13a, Vernon's 
Texas Civil Statutes). · 

(m) If the penalty is reduced or not assessed, the commissioner shall remit to 
. the person charged the appropriate amount plus accrued interest if the penalty has 
been paid or shall execute a release of the bond if a supersedeas bond has been 
·posted. The accrued interest on amounts remitted by the commissioner under this 
subsection shall be paid at a rate equal to the rate charged on loans to depository 
institutions by the New York Federal Reserve Bank and shall be paid for the period 
beginning on the date the penalty is paid to the commissioner under Subsection (j) 
of this section and ending on the date the penalty is remitted. 

(n) A penalty collected. under this section shall be deposited in the state 
treasury to the credit of the general revenue fund. 

SECTION 11. Section 16, Chapter 413, Acts of the 53rd Legislature, Regular 
Session, 1953 (Article 4442c, Vernon's Texas Civil Statutes), is amended by adding 
Subsection (i) to read as follows: 

(i) Effect of Retaliation Because of Report. (l) A person has a cause of action 
against an institution, or the owner or employee of an institution, that suspends or 
terminates the employment of the person, or otherwise disciplines or discriminates 
against the person, for reporting the abuse or neglect of a nursing home patient to 
the person's supervisors, to the Licensing Agency, or to a law enforcement agency. 
The person may recover: 

(A) actual damages, including damages for mental anguish even though no 
other injury is shown, or $1,000, whichever amount is greater; 

(B) exemplary damages; 
(C) court costs; and 
(D) reasonable attorney's fees. . 
(2) In addition to amounts recovered under Subdivision.( l) of this subsection, 

a person whose employment is suspended or terminated in violation of this 
subsection is entitled to: · · ' · 

(A) reinstatement i11 his former position; and 
(B) compensation for wages lost during the period of suspension or 

termination. · · 
( 3) A person who sues under this subsection has the burden of proof, but there 

is a rebuttable presumption that a person's employment was suspended or 
terminated for reporting abuse or neglect if the person is suspended or terminated 
within 60 days after the date on which the person made a report in good faith. A 
person who sues under this subsection must file the complaint not later than the 
90th day after the day on which the person's employment is terminated. The person 
must make the complaint in a signed writing. 

(4) An action under this subsection may be brought in the district court of 
the county: 

(A) in which the plaintiff resides; 
(B) in which the plaintiff was employed by the defendant; or · 
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(C) in which the defendant conducts business. 
SECTION 12. Chapter 32, Human Resources Code, is amended by adding 

Section 32.038 to read as follows: 
Sec. 32.038. LIQUIDATED DAMAGES. (a) The department's contracts 

with nursing homes for the provision of long-term care may require nursing homes 
to pay liquidated damages for breaching the terms of their contracts, provided that 
such liquidated damages shall not exceed 10% of any payments withheld by the 
department. 

(b) Except as provided by Subsection (c) of this section, the department shall 
deposit damages received under this section to the credit of the general revenue 
fund. 
--(c) If the nursing and convalescent home trust fund established by Section 6C, 
Chapter 413, Acts of the 53rd Legislature, Regular Session, 1953 (Article 4442c, 
Vernon's Texas Civil Statutes), has a balance of less than $100,000 on the date on 
which the department rec;eives damages under this section, the department shall 
deposit to the credit of that fund the amount necessary to raise the fund balance to 
$100,000. The department shall deposit the remainder to the credit of the general 
revenue fund. 

ARTICLE 5 
SECTION 1. Section 4, Texas Food, Drug and Cosmetic Act (Article 4476-5, 

Vernon's Texas Civil Statutes), is amended to read as follows: 
Sec. 4. In addition to the remedies hereinafter provided the Commissioner of 

Health, or alternatively, the attorney general, is hereby authorized to apply to any 
district court where the offense occurred for, and such court shall have jurisdiction 
after due notice and show cause hearing to grant, a temporary or permanent 
injunction restraining any person from violating any provision of Section 3; 
irrespective of whether or not there exists an adequate remedy at law. 

SECTION 2. Section 5(a), Texas Food, Drug and Cosmetic Act (Article 
4476-5, Vernon's Texas Civil Statutes), is amended to read as follows: 

(a) Any person who violates any of the provisions of Section 3 shall be guilty 
of a Class A misdemeanor [and shall on conviction thereof be subject to a fine of 
not lessthait Twenty-five Dollars ($25.00) nor mote titan Two Hundred Dollars 
($200.00), and fur the second or subsequent offense shall be subject to a fine of not 
less than One Hundred Dollats ($100.00) nor more than One Thousand Dollars 
($1,000.00), or imprisonment in the county jail for a period of not mote than one 
year, 01 both such fine and imprisonment]. 

SECTION 3 .. Section 13, Texas Food, Drug and Cosmetic Act (Article 
4476-5, Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 13. ~ Any poisonous or deleterious substance added to any food, 
except where such substance is required in the production thereof, cannot be 
avoided by good manufacturing practice, or serves a useful purpose, shall be deemed 
to be unsafe for purposes of the application of clause (2) of Section IO(a); but when 
such substance is so required, cannot be so avoided, or serves a useful purpose, the 
Texas Board [Commissioner] of Health shall adopt rules [promulgate 1egulations] 
limiting the quantity therein or thereon to such extent as the board [Commissioner 
of Health] finds necessary for the protection of public health; and any quantity 
exceeding the limits so fixed shall also be deemed to be unsafe for purposes of the 
application of clause (2) of Section 1 O(a). Rules adopted under this section limiting 
the quantity of poisonous or deleterious substances in food must provide equal or 
stricter standards than those adopted by the federal Food and Drug Administration 
or its successor. While such a rule [regulation] is in effect limiting the quantity of 
any such substance in the case of any food, such food shall not, by reason of bearing 
or containing any added amount of such substance, be considered to be adulterated 
within the meaning of clause ( 1 ), Section 1 O(a). In determining the quantity of such 
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added substance to be tolerated in or on different articles of food, the board 
[Commissione1 of Health] shall take into account the extent to which the use of such 
substance is required, cannot,be·avoided in the production, of each such article, or 
serves a useful purpose, and.the other ways in which the·66fisumer may be affected 
by the same or other poisonous or deleterious substances. 

(b) Notwithstanding the provisions of Section 1.05, Article 4414b, Revised 
Statutes, the Commissioner of Health may adopt emergency rules under the 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes) to establish tolerance levels of poisonous or deleterious 
substances in food. 

SECTION 4. Section 20, Texas Food, Drug and Cosmetic Act (Article 
4476-5, Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 20. (a) The Texas Board of Health may adopt rules [authmity to 
p1omulgate ieasonable and necessa1y 1egulations, not inconsistent with any 
p10vision of this Act,] for the efficient enforcement of this Act [is he1eby vested in 
the Commissione1 of Health]. The violation of a rule adopted [1egulation 
p10mulgated] under this Act shall be deemed to be a violation of this Act. 

(b) Hearings authorized or required by this Act shall be conducted by the 
Commissioner of Health or such officer, agent, or employee as the Commissioner 
of Health may designate for the purpose. 

(c) Notwithstanding the provisions of Section 1.05, Article 4414b, Revised 
Statutes, the Commissioner of Health or his designee may issue an emergency order, 
either mandatory or prohibitory in nature, regarding any activity of food 
manufacturing within the jurisdiction of the Texas Department of Health if the 
Commissioner of Health or his designee determines that the activity is creating or 
posing an immediate and serious threat to human life or health and that other 
procedures available to the department to remedy or prevent the occurrence of the · 
situation will result in unreasonable delay. The order may be issued without notice 
and hearing, or with such notice and hearing as the Commissioner of Health or his 
designee deems practicable under the circumstances. If an emergency order is issued 
under this authority without a hearing, the department shall fix a time and place 
for a hearing to be held in accordance with departmental rules so as to affirm, 
modify, or set aside the emergency order. 

(d) The Texas Board of Health shall adopt rules that provide a system for 
removing adulterated items from grocery store shelves or the shelves of any other 
retail establishment selling those items. 
~ [Befo1e prnmulgating any 1egulatio11s, the Connnissione1 of Health shall 

give thiity (30) days notice of the p10posal and of the time and place fo1 a hea1ing 
the1eo11 by publishing such notice in a 11ewspape1 ofgenernl ciici:tlation within the 
state and the Commissio11e1 of Health shall place any pe1son, fom 01 co1porntion 
so deSiiing said notices 011 a state mailing list which said list shall entitle said holder 
to a copy ofany notice ofany 1egulation to be prnmulgated. To be entitled to 1eceive 
such notices, said holde1 shall fost pay in advance, an annual se1vice cha1ge to be 
detennined by the Commissione1 of Health, which same shall not be mo1e than Five 
Dolla1s ($5.00), except that the public heating on 1egulations unde1 Section 12 may 
be held at a time, to be fixed by the Commissione1 of Health, afte1 notice the1eof. 
The 1egulation so p10mulgated shall become effective on a date fixed by the 
Connnissione1 of Health (which date shall not be prim to the ninetieth (90) day afte1 
its p1omulgation), except that ifthe Commissione1 of Health finds that emezgency 
conditions exist necessitating an eazliez effective date, then the Connnissionez of 
Health shall specify in the mdez his findings as to such conditions and the ozdez shall 
take effect at such eazlie1 date as the Commissioner of Health shall specify therein 
to meet the eme1gency. Such zegulation may be amended 01 1epealed in the same 
manner as is p1ovided fm its adoption, except that in the case of a zegulation 
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amending 01 1epealing any such 1egulation the Connnissione1 of Health, to such an 
extent as he deems necessa1y in 01dei to p1event undue haidship, may disiegaid the 
f01egoing p1ovisions 1egaiding notice, heaiing, 01 effective date. 

[(c=t)] In all appeals prosecuted in any of the courts of this state pursuant to 
the provisions of this Act, excluding judicial review under Section 23b of this Act, 
such trials shall be de novo as that term is used and understood in appeals from 
justice of the peace courts to county courts. When such an appeal is filed and the 
court thereby acquires jurisdiction, all administrative or executive action taken 
prior thereto shall be null and void and of no force and effect, and the rights of the 
parties thereto shall be determined by the court upon a trial of the matters in 
controversy under rules governing the trial of other civil suits in the same manner 
and to the same extent as though the matter had been committed to the courts in 
the first instance and there had been no intervening administrative or executive 
action or decision. Under no circumstance shall the substantial evidence rule as 
interpreted and applied by the courts of Texas in other cases ever be used or applied 
to appeals prosecuted under the provisions of this Act. If this Section, or any part 
thereof, is for any reason ever held by any court to be invalid, unconstitutional or 
inoperative in any way, then in that event such appeals shall be as provided 'in 
Section 20(Q [Section 20(d)) of this Act. It is specifically provided hereby that 
Section 20(Q [Section 20(d)] of this Act shall not be operative unless and until the 
appeal as provided ·by this section [Section 20(c-1)] is held invalid, unconstitutional 
or inoperative. 

ill [(d)] . If any party at interest be dissatisfied with any act, order, ruling or 
decision of the C.ommissioner of Health in connection with the administration of 
this Act, such party may file an action, naming the Commissioner of Health as 
defendant, in any of the district courts of Travis County to set aside the particular 
act, order, ruling or decision. The cause shall be tried by the court without a jury 
in the same manner as civil actions generally and all fact issues material to the 
validity of such act, order, ruling or decision shall be re-determined in such trial on 
the preponderance of the competent evidence but no evidence shall be admissible 
which was not either tendered to the Commissioner of Health or on file in his office 
while the matter was pending before him for decision. The burden of proof shall be 
on the plaintiff and judgment shall be entered by the court declaring the action, 
order, ruling or decision in question either valid or invalid. Appeals from any final 
judgment may be taken in the manner provided for in ordinary civil actions 
generally. No appeal bond shall be required by the Commissioner of Health. All 
acts, orders, rulings and decisions of the Commissioner of Health shall .be final 
unless an action to set aside as herein authorized is filed within thirty (30) days after 
the action, order, ruling or decision is taken or made by the Commissioner of 
Health. This section does not apply to judicial review under Section 23b of this Act. 

SECTION 5. The Texas Food, Drug and Cosmetic .Act (Article 4476-5, 
Vernon's Texas Civil Statutes) is amended by adding Section 20A to read as follows: 

Sec. 20A. (a) The Texas Department of Health and· the Department of 
Agriculture shall execute a memorandum of understanding that: 

( 1) requires each agency to disclose to the other agency any positive results 
of testing conducted by the agency for pesticides in food; and 

(2) specifies how each agency will assist the other in performing its duties 
regarding pesticides in food. 

(b) The Texas Department of Health and the Departinent of Agriculture shall 
adopt the memorandum of understanding as a rule. 

(c) The Texas Department of Health and the Department of Agriculture shall 
request the federal Food and Drug Administration to join in execution of the 
memorandum of understanding. · ". ··· 
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SECTION 6. Subsections 3, 4, and 5, Section 23, Texas ·Food, Drug and 
Cosmetic Act (Article 4476-5, Vernon's Texas Civil Statutes), are amended to read 
as follows: ·;~~,- -'.· .• ,. ..... ;..c·";;':'.:;,~:;:· · 

3. The registration statement shall be filed prior1f01,commencing business as 
a wholesale drug distributor and annually thereafter. The Texas Board of Health by 
rule may adopt a system under which registrations expire on various dates during 
the year. For the year in which the registration expiration date is changed, 
registration fees payable before or on September 1 shall be prorated on a monthly 
basis so that each registrant shall pay only that portion of the registration fee that 
is allocable to the number of months during which the registration is valid. On 
renewal of the registration on the new expiration date, the total registration renewal 
fee is payable [on or befote the fust day of Septembe1 in each calendat yeat]. 

4. The Texas Board of Health shall adopt, charge, and collect fees for each 
registration filed, renewed, or amended under this· section and for inspections . 
performed in enforcing this section and rules adopted under this section. The fees 
may be charged on an annual basis. The amount of the fees shall be established by 
rule adopted by the board and must be set so that the Texas Department of Health 
can recover not less than 50 percent of the actual annual expenditures of state funds 
by the department in: 

(a) reviewing and acting on registrations; 
(b) amending and renewing registrations; 
(c) inspecting registered facilities; and 
( d) implementing and enforcing this section and rules and orders adopted and 

registrations issued under this section [initial and annual fee fm 1egisttation which 
shall accompany the 1egisltation statement shall be Twenty-five Dollais ($25) fot 
each place of business]. 

5. In the event the location of a registered place of business shall be changed, 
the registrant shall notify the Commissioner of Health, in writing, of the address of 
such new location and the name and resident address of the individual in charge 
thereof. The fee to accompany such notification shall be set by the Texas Board of 
Health under Subsection 4 of this section [Five Dolla1s ($5) unless it shall appeat 
to the satisfaction of the Conunissione1 of Health that the change oflocation is of 
a tempota1y natme due to foe, flood, or othe1 disaste1]. 

SECTION 7. Section 23a, Texas Food, Drug and Cosmetic Act (Article 
4476-5, Vernon's Texas Civil Statutes), is amended to read as follows: 

· Sec. 23a. 1. All manufacturer8 of foods in the state shall annually register 
[on 01 befo1e Septeinbc1 f] with the Texas Department of Health [and pay a fee set 
by the Texas Boa1d of Health adequate to pay the cost ofadministeiing this p1ogiam 
and not to exceed $25]. Where a manufacturer operates more than one 
establishment, then a separate registration and fee shall be required for each 
establishment operated. 

2. The registration statement, which shall be signed and verified, shall be 
made on forms furnished by the Texas Department of Health and shall provide the 
following information: 

(a) the name under which the business is conducted; 
(b) the address of each place of business in the state being registered; 
(c) if a sole proprietorship, the name of the proprietor; if a partnership, the 

names of all partners; if a corporation, the date and place of incorporation and name 
and address of its registered agent in the state; or if any other type of association, 
then the names of the principals of such association; 

(d) the names of those individuals in an actual administrative capacity which, 
in the case of a sole proprietorship shall be the managing proprietor; in a 
partnership, the managing partner; in a corporation, the officers and directors; in 
any other association, those in a managerial capacity. 
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3. The Texas Board of Health shall adopt, charge, and collect fees for each 
registration filed or renewed under this section and for inspections performed in 
enforcing this section and rules adopted under this section. The fees may be charged 
on an annual basis. The amount of the fees shall be established by rule adopted by 
the board and must be set so that the Texas Department of Health can recover not 
less than 50 percent of the actual annual expenditures of state funds by the 
department in: 

(a) reviewing and acting on registrations; 
(b) amending and renewing registrations; 
( c) inspecting registered facilities; and 
( d) implementing and enforcing this section and rules and orders adopted and 

registrations issued under this section. 
4. Not less than one-half of all registration fees collected shall be used for 

inspection and enforcement as provided by Subsections 3( c) and 3( d) of this section, 
and the remainder of those fees shall be used for the administration of this program. 

5. The Texas Board of Health by rule may adopt a system under which 
registrations expire. on various dates during the year. For the year in which the 
registration expiration date is changed, registration fees payable before or on 
September l shall be prorated on a monthly basis so that each registrant shall pay 
only that portion of the registration fee that is allocable to the number of months 
during which the registration is valid. On renewal of the registration on the new 
expiration date, the total registration renewal fee is payable. 

6. The term "manufacture" as used in this article shall mean the process of 
combining or purifying articles of food and packaging same for sale to the 
consumer, either by wholesale or retail. Any person, firm, or corporation who 
represents itself as responsible for the purity and the proper labeling of any article 
of food by placing or having placed its name and address upon the label of any food 
shall be deemed a manufacturer and shall be included within the meaning of this 
section. 

1. [4:] All registration fees received by the Texas Department of Health shall 
be deposited in the State Treasury to the credit of the General Revenue Fund and 
are appropriated to the department for the administration of this Act. 

~ [5:] The Commissioner of Health may, after notice and hearing, refuse to 
register or may cancel, revoke, or suspend the registration of any food manufacturer. 
The Texas Board of Health shall adopt rules establishing minimum standards for 
registering, cancelling, revoking, and suspending registrations under this section. 

2: [6:] Procedures for notice and hearing shall be governed by Texas 
Department of Health rules for a contested case hearing and by the Administrative 
Procedure and Texas Register Act, as amended (Article 6252-13a, Vernon's Texas 
Civil Statutes). 

10. [9:] (a) Any person who manufactures food in this state who does not 
comply with the registration requirements of this section commits an offense. 

(b) An offense under this section is a Class A misdemeanor. · 
SECTION 8. The Texas Food, Drug and Cosmetic Act (Article 4476~5, 

Vernon's Texas Civil Statutes) is amended by adding Section 23b to read as follows: 
Sec. 23b. (a) If a person violates this Act or a rule or order adopted or 

registration issued under this Act, the Commissioner of Health may assess a civil 
penalty against that person as provided by this section. · 

(b) The penalty may be in an amount not to exceed $10,000 a day for a person 
who violates this Act or a rule, order, or registration. Each day a violation continues 
may be considered a separate violation for .purposes of penalty assessment. 

(c) · In determining the amount of the penalty, the. commissioner shall 
consider: 
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( 1) the seriousness of the violation, including but not limited to the nature, 
circumstances, extent, and gravity·ofthe prohibited-acts and.the hazard or potential 
hazard created to the health'of safety of the public;~'.,:>;c;.:~~ · 

(2) the history of previous violations; 
(3) the amount necessary to deter future violations; 
(4) efforts to correct the violation; and 
(5) any other matters that justice may require. 
(d) If, after examination of a possible violation and the facts surrounding that 

possible violation, the commissioner concludes that a violation has occurred, the 
commissioner may issue a preliminary report stating the facts on which he based 
the conclusion that a violation has occurred, recommending that a civil penalty 
under this section be imposed on the person charged, and recommending the 
amount of that proposed penalty. The commissioner shall base the recommended 
amount of the proposed penalty on the seriousness of the violation as determined 
from the facts surrounding the violation. 

(e) Not later than the 10th day after the date on which the report is issued, 
the commissioner shall give written notice of the report to the person charged with 
the violation. The notice shall include a brief summary of the charges, a statement 
of the amount of the penalty recommended, and a statement of the right of the 
person charged to a hearing on the occurrence of the violation or the amount of the 
penalty or both the occurrence of the violation and the amount of the penalty. 

(0 . Not later than the 20th day after the date on which notice is sent, the 
person charged may either give to the commissioner written consent to the 
commissioner's report, including the recommended penalty, or make a written 
request for a hearing. · 

(g) If the person charged with the· violation consents to the penalty 
recommended by the commissioner or fails to timely respond to the notice, the 
commissioner by order shall either assess that penalty or order that a hearing be held 
on the findings and recommendations in the commissioner's report. If the 
commissioner assesses the penalty recommended by the report, the commissioner 
shall give written notice to the person charged of his decision and the person charged 
shall pay the penalty. 

(h) If the person charged requests or the commissioner orders a hearing, the 
commissioner shall call a hearing and give notice of the hearing. The hearing shall 
be held by a hearing· examiner designated by the commissioner. The hearing 
examiner shall make findings of fact and promptly issue to the commissioner a 
written decision as to the occurrence of the violation and recommendation as to the 
amount of the proposed penalty if a penalty is warranted. Based ori the findings of 
fact and recommendations of the hearing examiner, the commissioner by order 
either may find a violation has occurred and may assess a civil penalty or may find 
that no violation has occurred. All proceedings under this subsection are subject to 
the Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

(i) The commissioner shall give notice of his decision to the person charged, 
and ifthe commissioner finds that a violation has occurred and has assessed a civil 
penalty, the commissioner shall give written notice to the person charged of his 
findings, of the amount of the penalty; and of the person's right to judicial review 
of the commissioner's order. 

(j) Within the 30-day period immediately following the day on which the 
commissioner's order is final as provided by Section 16(c), Administrative 
Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas Civil 
Statutes), the person charged with the penalty shall: 

( 1) pay the penalty in full; or 
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(2) if the person seeks judicial review of either the fact of the violation or .the 
amount of the penalty or of both the fact of the violation and the amount of the 
penalty: 

(A) forward the amount of the penalty to the commissioner for placement in 
an escrow account; or 

(B) instead of payment into an escrow account, post with the commissioner 
a supersedeas bond in a form approved by the commissioner for the amount of the 
penalty, the bond to be effective until all judicial review of the order or decision is 
final. 
--(k) Failure to forward the money to or to post the bond with the 
commissioner within the time provided by Subsection (j) of this section results in 
a waiver of all legal rights to judicial review. Also, if the person charged fails to 
forward the money or post the bond within the time provided by Subsection (g) or 
(j) of this section, the commissioner may forward the matter to the attorney general 
for enforcement. 

(I) Judicial review of the order or decision of the commissioner assessing the 
penalty shall be under the substantial evidence rule and shall be instituted by filing 
a petition with a district court in Travis County, as provided by Section 19, 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

(m) If the penalty is reduced or not assessed, the commissioner shall remit to 
the person charged the appropriate amount plus accrued interest if the penalty has 
been paid or shall execute a release of the bond if a supersedeas bond has been 
posted. The accrued interest on amounts remitted by the commissioner under this 
subsection shall be paid at a rate equal to the rate charged on loans to depository 
institutions by the New York Federal Reserve Bank and shall be paid for the period 
beginning on the date the penalty is paid to the commissioner under Subsection (j) 
of this section and ending on the date the penalty is remitted. 

(n) A penalty collected under this section shall be deposited in the state 
treasury to the credit of the General Revenue Fund. 

ARTICLE6 
SECTION I. Section 8(a), Texas Food, Drug, Device, and Cosmetic Salvage 

Act (Article 4476-5e, Vernon's Texas Civil Statutes), is amended to read as follows: 
(a) An applicant for license as a salvage broker or salvage operator must: 
(I) file an application on a form prescribed by the department; 
(2) pay a nonrefundable license fee [of-$+00] to the department; and 
(3) cooperate with the department in any required prelicensing inspections. 
SECTION 2. Section 9, Texas Food, Drug, Device, and Cosmetic Salvage Act 

(Article 4476-5e, Vernon's Texas Civil Statutes), is amended to read as follows: 
Sec. 9. RENEWAL OF LICENSE. (a) A person who holds a license issued 

under this Act may renew the license by filing an application for renewal on a form 
prescribed by the department accompanied by a nonrefundable renewal fee [of 
$-tOO]. A licensee must file for renewal before the expiration date of the current 
license. 

(b) [A pe1son who files a 1enewal application afte1 the expiiation date must 
pay an additional $25 as a delinquency fee. 

[ttj] The department shall renew the license of a licensee who submits a 
renewal application and pays the renewal fee after an inspection to determine the 
licensee's compliance with the rules adopted by the board. 

SECTION 3. The Texas Food, Drug, Device, and Cosmetic Salvage Act 
(Article 4476-5e, Vernon's Texas Civil Statutes) is amended by adding Section 9A 
to read as follows: 

Sec. 9A. FEES. The board shall adopt, charge, and collect fees for each 
application for a license or renewal license submitted under this Act and for 
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fospections performed in enforcing this Act and rules adopted under this Act. The 
fees may be charged on an annualbasis. The amount ofthe:fees shall be established 
by board rule and must be. sefSo thafthe department 'cari'•focover not less than 50 
percent of the actual annual expenditures of state funds by the department in: 

( 1) reviewing and acting on licenses; 
(2) amending and renewing licenses; 
(3) inspecting establishments operated by licensees; and 
(4) implementing and enforcing this Act and rules and orders adopted and 

licenses issued under this Act. 
SECTION 4. The Texas Food, Drug, Device, and Cosmetic Salvage Act 

(Article 4476-5e, Vernon's Texas Civil Statutes) is amended by adding Section 18 
to read as follows: · 

Sec. 18. ADMINISTRATIVE PENALTY. If a person violates this Act or a 
rule or order adopted or license issued under this Act, the Commissioner may assess 
a civil penalty against that person as provided by Section 23b, Texas Food, Drug 
and Cosmetic Act (Article 4476-5, Vernon's Texas Civil Statutes). 

ARTICLE 7 
SECTION 1. Section 2, Chapter 618, Acts of the 62nd Legislature, Regular 

Session, 1971(Article4476-11, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. 2. (a) The Texas [State] Department of Health, hereinafter designated as 
"the department," shall establish, administer, and enforce such rules, regulations, 
and standards as it deems necessary to insure the proper use of synthetic narcotic 
drugs in the treatment of drug-dependent persons. 

{Q2 [To advise the department in the establishment, administration, and 
enf01cement of such rnles, 1egulations, and standards, an ad~isory committee shall 
be appointed as follows. 

[(l) One physician licensed to p1actice medicine in the State of Texas 
particulaily info11ned about the problems arising fiom drug addiction shall be 
appointed by the Texas State Board of Medical Examiners. 

[(2) One pha1111acist licensed to practice phaunacy in the State of Texas shall 
be appointed by the Texas State Boa1d of Pha11nacy. 

[(3) One attorney licensed to practice law in the State of Texas shall be 
appointed by the P1esident of the State Bai of Texas. 

[(4) One law-enf01cement officer shall be appointed by the Directot of the 
Depa1 tment of Public Safety of the State of Texas. 

[(5) One stabilized addict shall be appointed by the Cornrnissionet of Mental 
Health and Mental Reta1 dation. 

[(6) One social w01ke1 with pa1ticula1 expeiience in the heatment ofna1cotics 
addiction shall be appointed by the Commissionet of Mental Health and Mental 
Retaidation. 

[(7) The Commissione1 of Health shall appoiitt one officet or employee of his 
depa1 tment. 

[(8) The Di1ecto1 of the Texas Department of Conections shall appoint one 
office1 01 employee of his depa1tment. 

[(9) The Commissioner of the Texas Rehabilitation Commission shall 
appoint one office1 01 employee of the commission. 

[( 10) The Commissioner of Mental Health and Mental Reta1dation shall 
seJVe as a pe1111anent membe1 of this advisory committee in the capacity of 
chai1 man. 

[(b) The initial appointments to this advis01y committee pmsuant to 
subparagraphs (1 ), (2), and (3) of Subsection (a) of this section shall set ve fot a 
pe1iod of two yeais and until thei1 successo1s a1e appointed. The initial 
appointments to this adviso1y committee pmsuant to subparagraphs (4), (5), and 
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(6) of Subsection (a) of this section shall set ve fot a petiod of fout yeats and until 
theit successots ate appointed. The initial appointments to this advisoty committee 
putsuant to subpatagtaphs (7), (8), and (9) of Subsection. (a) of this section shall 
set ve fm a petiod of six yeaJS and until theit successots ate appointed. Each 
subsequent appointee to this advisoty committee shall set ve fot a tenn of six yeats 
and until his suq::ess01 is appointed. 

[(c) This adviso1 y committee shall meet at least twice a yeat 01 at the call of 
its chainnan. The ad~is01y committee shall give wtitten notice of the date, place, 
and subject of each of its meetings to the sectetaty of state, who shall then post the 
notice on a bulletin boatd to be located at a place comenient to the public in the 
State Capitol. Pe1sons inte1ested in the establishment of mies, tegulations, and 
standatds putsuant to this Act shall be given an opp01tunity to be heatd by this 
con1111ittee. 

[(d)] The rules, regulations, and standards adopted by the department under 
this Act shall be filed with the secretary of state and shall be published and available 
on request from the secretary of state. 

[(e) Membets of the advis01y committee who ate not office1s 01 employees 
of the State of Texas shall be entitled to $25 each day while engaged in authotized 
business of the committee and in addition theteto shall be entitled to ttavel and 
othet necessaty expenses incuned in pe1fo11ning theit duties on the committee. 
Such compensation and 1eimbmsement will be made from monies apptoptiated to 
the depattment. Othe1.membets of the committee shall have theit expenses paid by 
thei1 tespective agencies to the same extent as auth01ized fot ttavel petfonned fot 
such agencies.] 

SECTION 2. Section 4, Chapter 618, Acts of the 62nd Legislature, Regular 
Session, 1971 (Article 44 76-11, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. 4. @} Any physician licensed by the Texas State Board of Medical 
Examiners or any institution, public or private, organized and operated under the 
laws of this state for the purpose of providing health services may apply to the 
department on forms approved by the department for a permit to prescribe and 
administer synthetic narcotic drugs to drug-dependent persons. Tht department 
shall issue a permit to applicants qualified according to its rules, regulations, and 
standards. A permit issued pursuant to this Act shall remain in effect until 
suspended or revoked by the department or surrendered by the holder thereof. 

(b) The Texas Board of Health shall adopt, charge, and collect fees for each 
application for a permit submitted under this section and for inspections performed 
in enforcing this Act and rules adopted under this Act. The fees may be charged on 
an annual basis. The amount of the fees shall be established by board rule and must 
be set so that the department can recover not less than 50 percent of the actual 
annual expenditures of state funds by the department in: 

(l) reviewing and acting on permits; 
(2) amending permits; 
(3) inspecting facilities operated by permit holders; and 
(4) implementing and enforcing this Act and rules, regulations, standards, 

and orders adopted and permits issued under this Act. 
(c) Fees collected under this section shall be deposited to the credit of the 

general revenue fund and may be appropriated to the department for the 
administration of this Act. 

SECTION 3. Chapter 618, Acts of the 62nd Legislature, Regular Session, 
1971 (Article 44 76-11, Vernon's Texas Civil Statutes), is amended by adding 
Section 13 to read as follows: 

Sec. 13. If a person violates this Act or a rule, regulation, standard, or order 
adopted or permit issued under this Act, the Commissioner may assess a civil 
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penalty against that person as provided by Section 23b, Texas Food, Drug and 
Cosmetic Act (Article 4476.~5. Vernon's Texas Civil.Statutes). 

, '.· ARTICLE 8 .. --.,,.,.,,.. 
SECTION l. Section 3, Solid Waste Disposal Act (Article 4477-7, Vernon's 

Texas Civil Statutes), is amended by adding Subsection (f) to read as follows: 
(Q The department shall adopt as a rule any memorandum of understanding 

between the department and any other state agency. A revision of any 
memorandum of understanding must be adopted as a rule. 

SECTION 2. Section 4, Solid Waste Disposal Act (Article 4477-7, Vernon's 
Texas Civil Statutes), is amended by adding Subsections (k) and (I) to read as 
follows: 

"Sec. 4. (k)( l) The department shall charge a nonrefundable fee for the 
filing and review of a permit application under this section. A fee schedule shall be 
adopted by rule which shall be reasonably related to the population served, the 
volume of waste to be handled, the type and size of the facility, and/or the cost of 
the review of the permit application, but in no event shall be less than $500 nor 
more than $10,000. 

(2) The department shall charge an annual fee for each solid waste facility 
authorized to be operated or maintained under this Act. The department shall adopt 
a fee schedule for determining the amount of fee to be charged; The amount of the 
fee shall be reasonably related to the population served, the volume of waste 
handled, and/or type and size of the facility, but in no event shall be less than $100 
not more than $2500. 

(3) The department shall charge an annual fee to generators of hazardous 
waste and transporters of solid waste who are required to register with the 
department by rule adopted under this Act. Fee schedules shall be adopted by rule 
which shall be reasonably related to the volume and/or the type of waste generated 
or transported, but in no event shall be less than $25 nor more than $500. 

( 4) The fees collected under this section shall be deposited in the state treasury 
to the credit of the general revenue fund. 

"(l) Beginning January l, 1986, an operator of a municipal solid waste , 
facility must maintain records and report to the department the amount of waste 
that the facility transfers, processes, stores, treats, and/or disposes. The amount of 
waste shall be recorded in tons or the volume equivalent of tons according to an 
equivalency formula that shall be adopted by rule of the department. The 
department shall adopt rules to establish requirements for record keeping and 
reporting under this subsection. 

"(2) An operator of a municipal solid waste incineration or disposal facility 
shall remit to the department 25 cents ($0.25) for each ton of waste received for 
incineration or disposal at the facility. The department shall adopt rules to establish 
the method and schedule of payment. Seventy-five percent (75%) of the revenues 
collected under this subsection must be deposited in the state treasury to the credit 
of the Municipal Solid Waste Management Planning Fund and the remaining 
twenty-five percent (25%) must be deposited in the state treasury to the credit of the 
Municipal Solid Waste Resource Recovery Applied Research and Technical 
Assistance Fund." 

SECTION 3. All revenue received by the Texas Department of Health that 
is deposited in the Municipal Solid Waste Management Planning Fund and the 
Municipal Solid Waste Resource Recovery Applied Research and Technical 
Assistance Fund under Section 4(1) of the Solid Waste Disposal Act (Article 4477-7, 
Vernon's Texas Civil Statutes), are appropriated to the department from the 
respective fund to be used only in accordance with the provisions of the 
Comprehensive Municipal Solid Waste Management, Resource Recovery, and 
Conservation Act (Article 4477-7c, Vernon's Texas Civil Statutes). · 
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SECTION 4. Section 8(a)(2), Solid Waste Disposal Act (Article 4477-7, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

(2) Any person who violates any provision of this Act or of any rule, permit, 
license, or other order of the department or the department of water resources, or 
a county or a political subdivision exercising the authority granted in Section 6 of 
this Act within whose jurisdiction the violation occurs[, which is not a 1equi1ement 
applicable to haza1dous waste,] is subject to a civil penalty of not less than $100.00 
nor more than $25,000.00 [$2,000.00] for each act of violation and for each day of 
violation, as the court may deem proper, to be recovered in the manner provided 
in this Section 8. [Any pe1son who violates any 1equitement applicable to hazatdous 
waste shall be subject to a civil penalty of not less than $100.00 not mote than 
$25,000.00 fot each act of violation and fot each day of violation, as the comt may 
deem p1ope1, to be 1ecove1ed in the mannet ptovided in this Section 8(a).] 

SECTION 5. The Solid Waste Disposal Act (Article 4477~7, Vernon's Texas 
Civil Statutes) is amended by adding Section 8a to read as follows: 

Sec. 8a. (a) If a person violates a provision of this Act within the department's 
jurisdiction or a rule or order adopted or license or permit issued by the department 
under this Act, the department may assess a civil penalty against that person as 
provided by this section. 

(b) The penalty may be in an amount not to exceed $10,000.00 a day for a 
person who violates this Act or a rule, order, license, or permit. Each day a violation 
continues may be considered a separate violation for purposes of penalty 
assessment. 

(c) In determining the amount of the penalty, the department shall consider: 
(I) the seriousness of the violation, including but not limited to the nature, 

circumstances, extent, and gravity of the prohibited acts and the hazard or potential 
hazard created to the health or safety of the public; 

(2) the history of previous violations; 
(3) the amount necessary to deter future violations; 
(4) efforts to correct the violation; and 
(5) any other matters that justice may require. 
(d) If, after examination of a possible violation and the facts surrounding that 

possible violation, the department concludes that a violation has occurred, the 
department may issue a preliminary report stating the facts on which it based the 
conclusion that a violation has occurred, recommending that a civil penalty under 
this section be imposed on the person charged, and recommending the amount of 
that proposed penalty. The department shall base the recommended amount of the 
proposed penalty on the seriousness of the violation as determined from the facts 
surrounding the violation. 

(e) Not later than the 10th day after the date on which the report is issued, 
the department shall give written notice of the report to the person charged with the 
violation. The notice shall include a brief summary of the charges, a statement of 
the amount of the penalty recommended, and a statement of the right of the person 
charged to a hearing on the occurrence of the violation or the amount of the penalty 
or both the occurrence of the violation and the amount of the penalty. 

(Q Not later than the 20th day after the date on which notice is sent, the 
person charged may either give to the department written consent -to the 
department's report, including the recommended penalty, or make a written request 
for a hearing. . · · 

(g) If the person charged with the violation consents to the penalty 
recommended by the commissioner or fails to timely respond to the notice, the 
commissioner by order shall either assess that penalty or order that a hearing be held 
on the findings and recommendations in the department's report. If the 
commissioner assesses the penalty recommended by the report, the department 
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shall give written notice to the person charged of his decision and the person charged 
shall pay the penalty. ,,;c_,. ; ... , .~,_•;;~.~/'<"'f-" 

(h) If the person charged requests or the corriniissioiier orders a hearing, the 
commissioner shall call a hearing and give notice of the hearing. The hearing shall 
be held by a hearing examiner designated by the commissioner. The hearing 
examiner shall make findings of fact and promptly issue to the commissioner a 
written decision as to the occurrence of the violation and recommendation as to the 
amount of the proposed penalty if a penalty is warranted. Based on the findings of 
fact and recommendations of the hearing examiner, the commissioner by order 
either may find a violation has occurred and may assess a civil penalty or may find 
that no violation has occurred. All proceedings under this subsection are subject to 
the Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

(i) The commissioner shall give notice of his decision to the person charged, 
and if the commissioner finds that a violation has occurred and has assessed a civil 
penalty, the commissioner shall give written notice to the person charged of his 
findings, of the amount of the penalty, and of the person's right to judicial review 
of the commissioner's order. 

(j) Within the 30-day period immediately following the day on which the 
commissioner's order is final as provided 'by Section 16(c), Administrative 
Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas Civil 
Statutes), the person charged with the penalty shall: 

( l) pay the penalty in full; or 
(2) ifthe person seeks judicial review of either the fact of the violation or the 

amount of the penalty or of both the fact of the violation and the amount of the 
penalty: 

(A) forward the amount of the penalty to the commissioner for placement in 
an escrow account; or 

(B) instead of payment into an escrow account, post with the commissioner 
a supersedeas bond in a form approved by the commissioner for the amount of the 
penalty, the bond to be effective until all judicial review of the order or decision is 
final. 
--(k) Failure to forward the money to or to post the bond with the 
commissioner within the time provided by Subsection (j) of this section results in 
a waiver of all legal rights to judicial review. Also, if the person charged fails to 
forward the money or post the bond within the time provided by Subsection (g) or 
(j) of this section, the commissioner may forward the matter to the attorney general 
for enforcement. 

(I) Judicial review of the order or decision of the commissioner assessing the 
penalty shall be under the substantial evidence rule and shall be instituted by filing 
a petition with a district court in Travis County, as provided by Section 19, 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

(m) If the penalty is reduced or not assessed, the commissioner shall remit to 
the person charged the appropriate amount plus accrued interest if the penalty has 
been paid or shall execute a release of the bond if a supersedeas bond has been 
posted. The accrued interest on amounts remitted by the commissioner under this 
subsection shall be paid at a rate equal to the rate charged on loans to depository 
institutions by the New York Federal Reserve Bank and shall be paid for the period 
beginning on the date the penalty is paid to the commissioner under Subsection (j) 
of this section and ending on the date the penalty is remitted. 

(n) A penalty collected under this section shall be deposited in the state 
treasury to the credit of the general revenue fund. 
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ARTICLE 9 
SECTION 1. Section 1, Chapter 274, Acts of the 65th Legislature, Regular 

Session, 1977 (Article 4477-30, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. 1. DEFINITIONS. In this Act: 
(1) "Hemophilia" means a human physical condition characterized by 

bleeding resulting from a genetically determined deficiency of a blood coagulation 
factor or hereditarily resulting in an abnormal or deficient plasma procoagulant. 

(2) ["Committee" means the hemophilia advisoty committee. 
[ffl] "Department" means the Texas Department of Health [Resources]. 
[(4) "P1og1am" means the hemophilia assistance p10giam.] 
(3) "Commissioner" [(5) "Diiecto1"] means the commissioner [director] of 

health [1esomces]. 
ill [(61] "Administrator" means a person employed or appointed by the 

commissioner [director] to ~dminister the program. 
SECTION 2. Section 2(b), Chapter 274, Acts of the 65th Legislature, Regular 

Session, 1977 (Article 4477-30, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

(b) The department shall, in the order of priority listed: 
( 1) set standards of eligibility for assistance under this Act in conformance 

with Section 6 of this Act; and 
(2) provide financialassistance for medically eligible persons, through 

approved providers, in obtaining blood, blood derivatives and concentrates, and 
other substances for use in medical or dental facilities or in the home. 

SECTION 3. Section 3(b), Chapter 274, Acts of the 65th Legislature, Regular 
Session, 1977 (Article 4477-30, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

(b) The administrator shall report to the commissioner [director]. 
SECTION 4. Chapter 274, Acts of the 65th Legislature, Regular Session, 

1977 (/\rticle 4477-30, Vernon's Texas Civil Statutes), is amended by adding 
Section 6 to read as follows: 

Sec. 6. ELIGIBILITY; RECOVERY OF COSTS. (a) A person is not eligible 
to receive services provided by this Act to the extent that a person who has a legal 
obligation to provide for the person's care and treatment is financially able to pay 
for all or part of the services provided by this Act. The department shall require the 
person or a person who has a legal obligation to provide for the person's care and 
treatment and who is financially able to bear a portion of the expense to pay for or 
reimburse the department for the portion of the cost of the services provided by the 
department to the person for whom application is made or by whom the services 
are received. 

(b) In this section, "other benefit" means a benefit, other than a benefit under 
this Act, to which a person is entitled for payment of the costs of blood, blood 
derivatives and concentrates, and other substances provided under this Act, 
including: 

(1) benefits available from: 
(A) an insurance policy, group health plan, or prepaid medical dentaLcare 

plan; 
(B) Title XVIII or Title XIX of the Social Security Act; 
(C) the Veterans Administration; 
(D) the Civilian Health and Medical Program of the Uniformed Services; or 
(E) workers' compensation or any compulsory employers' insurance 

program; 
(2) a public program created by federal law, state law, or the ordinances or 

rules of a municipality or political subdivision of the state, except those benefits 
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created by the establishment of a city or county hospital, a joint city-county hospital, 
a county hospital authority, a hospital district, or . the facilities of a publicly 
supported medical schoo1;·'61<' ·<_ " • '"''.; '"'~#';;.. · 

(3) benefits available from a cause of action for medical or dental expenses 
to a person applying for or receiving services from the department or a settlement 
or judgment based on the cause of action if the expenses are related to the need for 
services provided under this Act. 

(c) A person is not eligible to receive services provided by this Act to the 
extent that the person or a person who has a legal obligation to support the person 
is eligible for some other benefit that would pay for all or part of the services 
provided by this Act. 

(d) An applicant for or a recipient of services provided under this Act shall 
inform the department at the time of application or at the time the applicant 
receives services, of any other benefit to which the person or any other person who 
has a legal obligation to support the person may be entitled. 

(e) The person or any other person who has a legal obligation to support the 
person who has received services that are covered by some other benefit shall 
reimburse the department to the extent of the services provided when the other 
benefit is received. 

(Q The department may recover the cost of services provided under this Act 
from a person who does not reimburse the department as required by Subsection 
(a) or (e) of this section or from any third party who has a legal obligation to pay 
other benefits and to whom notice of the department's interest has been given. At 
the request of the commissioner of health, the attorney general· may bring suit in 
the appropriate court of Travis County on behalf of the department. The court may 
award attorney's fees, court costs, and interest accruing from the date the 
department provides the service to the date the department is reimbursed in a 
judgment in favor of the department. 

SECTION 5. Section 5, Chapter 274, Acts of the 65th Legislature, Regular 
Session, 1977 (Article 4477-30, Vernon's Texas Civil Statutes), is repealed. 

ARTICLE 10 
SECTION 1. Section 3(g), Chapter 72, Acts of the 57th Legislature, Regular 

Session, 1961 (Article 459Qf, Vernon's Texas Civil Statutes), is amended to read as 
follows: 

(g) . "Registration~' means: 
( 1) the notification of the-Agency of the service or use of a product or device 

that has an electronic circuit that can generate or emit a physical field of radiation 
during operation; or 

(2) the satisfaction of registration requirements imposed by rule under 
Section 6(d) of this Act for entities possessing other state or federal licenses [an 
activity involving the operation of radiation p1oducing equipment OJ the 
manufactme, use, handling, 01 stOJage ofiadioactive material. Said notice shall state 
the location, natme, and scope of such operation, manufactme, use, handling, OJ 
storage]. 

SECTION 2. Section 4(d), Chapter 72, Acts of the 57th Legislature, Regular 
Session, 1961 (Article 4590f, Vernon's Texas Civil Statutes), is amended to read as 
follows: 

(d) The Agency shall, for the protection of the occupational and public health 
and safety and the environment: 

(I) Develop programs for evaluation of hazards associated with use of sources 
of radiation; 

(2) Develop programs with due regard for. compatibility with federal 
programs for regulation of sources of radiation; 

(3) Formulate, adopt, promulgate and repeal rules and guidelines, which shall 
provide for ·licensing and registration, relating to control and transport of sources 



1868 SENA TE JOURNAL-REGULAR SESSION 

of radiation with due regard for compatibility with the regulatory programs of the 
Federal Government; 

( 4) Issue such orders or modifications thereof as may be necessary in 
connection with proceedings under this Act; 

(5) Advise, consult, and cooperate with other agencies of the state, the Federal 
Government, other states and interstate agencies, local governments, and with 
groups concerned with control and transport of sources of radiation; 

(6) Have the authority to accept and administer loans, grants or other funds 
or gifts, conditional or otherwise, in furtherance of its functions, from the Federal 
Government and from other sources, public or private; 

(7) Encourage, participate in, or condud studies, investigations, training, 
research, and demonstrations relating to control of sources of radiation; 

(8) Collect and disseminate information relating to control and transport of 
sources of radiation, including: 

(A) Maintenance of a file of all license applications, issuances, denials, 
amendments, transfers, renewals, modifications, suspensions and revocations; 

(B) Maintenance of a file of registrants possessing sources of radiation 
requiring registration under the provisions of this Act and any administrative or 
judicial action pertaining thereto; 

(C) Maintenance of a file of all rules and guidelines relating to regulation of 
sources of radiation, pending or promulgated, and proceedings thereon; and 

· (D) Maintenance of a file of all known locations in Texas where radioactive 
material has been disposed of and where soils or facilities have been contaminated, 
together with any information on inspection reports concerning the material 
disposed of and on radiation levels at the locations; 

(9) Have the authority to acquire by purchase, gift, or under any other 
authority oflaw any by-product material as defined in Subdivision (2) of Subsection 
(a) of Section 3 of this Act and fee simple title in any land, affected mineral rights, 
and in buildings at which by-product material as defined in Subdivision (2) of 
Subsection (a) of Section 3 of this Act has been disposed of and abandoned, so that 
it can be managed in a manner consistent with public health, safety, and the 
environment; 

(9A) Have the authority to acquire, by purchase or gift, fee simple title in any 
land, affected mineral rights, and in buildings at which radioactive waste is being 
or can be disposed of in a manner consistent with public health and safety and the 
environment. Property acquired under this subsection shall be dedicated to use only 
for disposing of radioactive waste until the Agency determines that another use 
would not endanger the health, safety, or general welfare of the public or the 
environment. All right, title, and interest in, of, and to radioactive waste accepted 
for disposal at these facilities shall become the property of the state and shall be 
administered and controlled in the name of the state; 

(9B) Have the authority to lease property acquired under Subsection (9A) of 
this section to persons to operate sites for disposing of radioactive waste. A person's 
actions in disposing of radioactive waste shall be under the direct regulation of the 
Agency and shall be in accordance with rules adopted by the Agency; 

(9.C) Formulate, adopt, promulgate, and repeal rules and guidelines providing 
for the transport and routing of radioactive material within the State of Texas; 

(90) Conduct studies of the need for radioactive waste processing and 
disposal facilities and technologies as considered necessary by the Agency to 
minimize the risks to the public and the environment from the management of 
radioactive waste; 

(9E) Establish, as considered necessary by the Agency, a classification system 
for radioactive waste based on radiological, chemical, and biological characteristics 
and on physical state so that radioactive wastes can· be managed safely and 
compatibly; and 



SUNDAY, MAY 26, 1985 1869 

(9F) Cooperate with and encourage the use of interstate compacts, including 
the Southern States Energy Board, for the development of regional sites that divide 
the burden of disposal of raqioactiye waste generated i?~th~7region among the states; 

(10) Administer the -fund in accordance with Sectibn 16 of this Act; [and] 
( 11) Prepare and update emergency and environmental surveillance plans for 

fixed nuclear facilities within the State of Texas; and 
(12) Adopt as a rule any memorandum of understanding between the Agency 

and any other state agency. 
SECTION 3. Section 5(a), Chapter 72, Acts of the 57th Legislature, Regular 

Session, 1961 (Article 4590f, Vernon's Texas Civil Statutes), is amended to read as 
follows: 

(a) There is hereby established a Radiation Advisory Board consisting of 
eighteen ( 18) members. The Governor shall appoint to the Board individuals as 
follows: one (I) from industry, who shall be trained in the field of nuclear physics, 
science and/or nuclear engineering; one(!) from labor; one(!) from agriculture; 
one (I) from insurance; one (I) engaged in the use and application of nuclear physics 
in medicine; one (I) from public safety; one (I) hospital administrator; two (2) 
representatives of the general public; three (3) persons licensed by the Texas State 
Board of Medical Examiners specializing in: one (I) from nuclear medicine, one (I) . 
from pathology, and one (I) from radiology; one (!) representative [two-fZ} 
1cpiesentatives] from the nuclear utility industry; one (!) representative of the 
radioactive waste processing industry; one (I) representative of the petroleum 
well-servicing industry; one (I) health physicist; one (I) representative licensed by 
the State Board of Dental Examiners; and one (I) representative from the uranium 
mining industry. A person is not eligible for appointment as a representative of the 
general public if the person or the person's spouse is engaged in an occupation in 
the field of health care or is employed by, participates in the management of, or has, 
other. than as a consumer, a financial interest in part of the nuclear utility industry 
or in a business entity or other organization that is licensed under Section 6A or 6B 
of this Act. Members of the Board hold office for staggered terms of six (6) years. 
Provided, members of the Board shall receive no salary for services but may be 
reimbursed for actual expenses incurred in connection with attendance at Board 
meetings or for authorized business of the Board. 

SECTION 4. Section 7, Chapter 72, Acts of the 57th Legislature, Regular 
Session, 1961 (Article 4590f, Vernon's Texas Civil Statutes), i.s amended by adding 
Subsections (c) and (d) to read as follows: . 

(c) · The Agency shall adopt rules regarding the frequency of inspection by the 
Agency of devices that have electronic circuits that can generate or emit physical 
fields of radiation during operation. In developing the rules required by this 
subsection, the Agency shall take into account the threat to human health and safety 
that the various devices may present. An inspection interval of five years for routine 
inspections shall be adopted for those devices that present a minimal threat to 
human health and safety. 

SECTION 5. Section 11, Chapter 72,· Acts of the 57th Legislature, Regular 
Session, 1961(Article4590f, Vernon's Texas Civil Statutes), is amended to read as 
follows: 

Sec. 11. ADMINISTRATIVE PROCEDURE AND JUDICIAL REVIEW. 
(a) The Agency may promulgate, amend, and revoke rules and guidelines relating 
to control of sources of radiation in the manner provided by the Administrative 
Procedure and Texas Register Act, as amended (Article 6252-13a, Vernon's Texas 
Civil Statutes). 

(b) The Agency shall afford notice and an opportunity for a hearing in 
accordance with the Agency's formal hearing procedures and the Administrative 
Procedure and Texas Register Act, as amended (Article 6252-13a, Vernon's Texas 
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Civil Statutes), on written request of any person affected by the following 
procedures: 

( l) the [grant;] denial, suspension, or revocation[, 01 amendment] of any 
license or registration; [or] 

(2) the determination of compliance with or the grant of exemptions from a 
rule or order of the Agency_;___Q! 

(3) the grant or amendment of a specific license. 
(c) This subsection does not apply to license or registration activities for 

which notice and hearing are required under other provisions of this Act. 
@ Whenever the Agency finds that an emergency exists requiring immediate 

action to protect the public health and safety and the environment, the Agency may, 
without notice or hearing, issue an order reciting the existence of such emergency 
and requiring that such action be taken as it shall direct to meet the emergency. 
Notwithstanding any other provision of this Act, such order shall be effective 
immediately. Any person to whom such order is directed shall comply therewith 
immediately. On written application to the Agency within thirty (30) days of the 
date of the emergency order, the person to whom the order was directed shall be 
afforded an opportunity for a hearing. The hearing shall be held within not less than 
ten (I 0) days nor more than twenty (20) days after the Agency receives the written 
application. On the basis of such hearing, the emergency order shall be continued, 
modified, or revoked by the Agency. 
~ [tdJ] Judicial review of Agency decisions, rules, guidelines, and orders 

made, promulgated, issued, amended, or revoked under the Administrative 
Procedure and Texas Register Act, as amended (Article 6252-13a, Vernon's Texas 
Civil Statutes), shall be under the substantial evidence rule. A person who has · 
exhausted all administrative remedies available within the Agency and who is 
affected by a final decision of the Agency is entitled to judicial review under the 
Administrative Procedure and Texas Register Act, as amended (Article 6252-13a, 
Vernon's Texas Civil Statutes). 

SECTION 6. Chapter 72, Acts of the 57th Legislature, Regular Session, 1961 
(Article 4590f, Vernon's Texas Civil Statutes), is amended by adding Section 15C 
to read as follows: 

Sec. 15C. ADMINISTRATIVE PENALTY. (a) Ifa person violates this Act 
or a rule or order adopted or license or registration issued under this Act, the 
Commissioner of Health may assess a civil penalty against that person as provided 
by this section. 

(b) The penalty may be in an amount not to exceed $10,000 a day for a person 
who violates this Act or a rule, order, license, or registration. Each day a violation 
continues may be considered a separate violation for purposes of penalty 
assessment. 

(c) In determining the amount of the penalty, the Commissioner shall 
consider: 

(I) the seriousness of the violation, including but not limited to the nature, 
circumstances, extent, and gravity of the prohibited acts and the hazard or potential 
hazard created to the health or safety of the public; 

(2) the history of previous violations; 
(3) the amount necessary to deter future violations; 
( 4) efforts to correct the violation; and 
(5) any other matters that justice may require. = 
( d) If, after examination of a possible violation and the facts surrounding that 

possible violation, the Commissioner concludes that a violation has occurred, the 
Commissioner may issue a preliminary report stating the facts on which he based 
the conclusion that a violation has occurred, recommending that a civil penalty 
under this section be imposed on the person charged, and recommending the 
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amount of that proposed penalty. The Commissioner shall base the recommended 
amount of the proposed penalty on the seriousness of the .violation as determined 
from the facts surroundinlttne··violation. '••'-", ?"?'·;:_•>;j)t'. · 

(e) Not later than the 10th day after the date on which the report is issued, 
the Commissioner shall give written notice of the report to the person charged with 
the violation. The notice shall include a brief summary of the charges, a statement 
of the amount of the penalty recommended, and a statement of the right of the 
person charged to a hearing on the occurrence of the violation or the amount of the 
penalty or both the occurrence of the violation and the amount of the penalty. 

(Q Not later than the 20th day after the date on which notice is sent, the 
person charged may either give to the Commissioner written consent ·to the 
Commissioner's report, including the recommended penalty, or make a written 
request for a hearing. 

(g) If the person charged with the violation consents to the penalty 
recommended by the Commissioner or fails to timely respond to the notice, the 
Commissioner by order shall either assess that penalty or order that a hearing be 
held on the findings and recommendations in the Commissioner's report. If the 
Commissioner assesses the penalty recommended by the report, the Commissioner 
shall give written notice to the person charged of his decision and the person charged 
shall pay the penalty. 

(h) If the person charged requests or the Commissioner orders a hearing, the 
Commissioner shall call a hearing and give notice of the hearing. The hearing shall 
be held by a hearing examiner designated by the Commissioner. The hearing 
examiner shall make findings of fact. and promptly issue to the Commissioner a 
written decision as to the occurrence of the violation and recommendation as to the 
amount of the proposed penalty if a penalty is warranted. Based on the findings of 
fact and recommendations of the hearing examiner, the Commissioner by order 
either may find that a violation has occurred and may assess a civil penalty or may 
find that no violation has occurred. All proceedings under this subsection are subject 
to the Administrative Procedure and Texas Register Act (Article 6252~13a, 
Vernon's Texas Civil Statutes). 

(i) The Commissioner shall give notice of his decision to the person charged, 
and if the Commissioner finds that a violation has occurred and has assessed a civil 
penalty, the Commissioner shall give written notice to the person charged of his 
·findings, of the amount of the penalty, and of the person's right to judicial review 
of the Commissioner's order. 

(j) Within the 30-day period immediately following the day on which the 
Commissioner's order is final as provided by Section 16(c), Administrative 
Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas Civil 
Statutes), the person charged with the penalty shall: 

(I) pay the penalty in full; or 
(2) if the person seeks judicial review of either the fact of the violation or .the 

amount of the penalty or of both the fact of the violation and the amount of the 
penalty: 

(A) forward the amount of the penalty to the Commissioner for placement 
in an escrow account; or 

(B) instead of payment into an escrow account, post with the Commissioner 
a supersedeas bond in a form approved by the Commissioner for the amount of the 
penalty, the bond to be effective until all judicial review of the order or decision is 
final. 
-.-(k) Failure to forward the money to or to post the bond with the 
Commissioner within the time provided by Subsection (j) of this section results in 
a waiver of all legal rights to judicial review. Also, if the person charged fails to 
forward the money or post the bond within the time provided by Subsection (g) or 
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(j) of this section, the Commissioner may forward the matter to the attorney general 
for enforcement. 

(I) Judicial review of the order or decision of the Commissioner assessing the 
penalty shall be under the substantial evidence rule and shall be instituted by filing 
a petition with a district court in Travis County, as provided by Section 19, 
Administrative Procedure and Texas Register Act (Article 6252-l3a, Vernon's 
Texas Civil Statutes). 

(m) If the penalty is reduced or not assessed, the Commissioner shall remit 
to the person charged the appropriate amount plus accrued interest if the penalty 
has been paid or shall execute a release of the bond if a supersedeas bond has been 
posted. The accrued interest on amounts remitted by the Commissioner under this 
subsection shall be paid at a rate equal to the rate charged on loans to depository 
institutions by the New York Federal Reserve Bank and shall be paid for the period 
beginning on the date the penalty is paid to the Commissioner under Subsection 
(j) of this section and ending on the date that the penalty is remitted. 

(n) A penalty collected under this section shall be deposited in the state 
treasury to the credit of the general revenue fund. 

SECTION 7. Chapter 72, Acts of the 57th Legislature, Regular Session, 1961 
(Article 4590f, Vernon's Texas Civil Statutes), is amended by adding Section 19 to 
read as follows: 

Sec. 19. IMPORTATION OF LOW-LEVEL RADIOACTIVE WASTE 
FOR PROCESSING. (a) The Agency by rule may prohibit a person who is licensed 
as a processor of radioactive waste under this Act from accepting for processing 
low-level radioactive waste generated outside this state. 

(b) A rule adopted under Subsection (a) of this section may not take effect 
sooner than 24 months before the opening date of a low-level radioactive waste 
disposal site authorized under the Texas Low-Level Radioactive Waste Disposal 
Authority Act (Article 4590f-l, Vernon's Texas Civil Statutes) and expires on the 
date that the disposal site opens. 

ARTICLE 11 
SECTION 1. Sections 2, 3, 4, 5, 6, and 7, Chapter 201, Acts of the 60th 

Legislature, Regular Session, 1967 (Article 5182a, Vernon's Texas Civil Statutes), 
are amended to read as follows: 

Sec. 2. DEFINITIONS. In [When used in] this Act0[;] 
(1) "Board" ["boaid"] means the Texas [Occupational Safety] Board Qf 

Health. [cteated he1ein,] 
~ "Engineer" ["enginee1"] means the State Safety Engineerj;] 

(3) "Director" ["ditecto1"] means the director [Di1ecto1] of the Division of 
Occupational Safety of the Texas [State] Department of Health.[;] 

(4) "Division" ["divislOll"] means the Division of Occupational Safety of the 
Texas [State] Department of Health.[;] 
--(5) "Employer" means an individual ["employe1" includes eve1y pe1son], 
firm, corporation, partnership, stock association, agent, manager, representative, 
[or] foreman, or any other person who has [having] control or custody of any 
employment, place of employment, or [any] employee. The term does not include 
a carrier[, except canie1s] regulated by the Interstate Commerce Commission, 
except that the term does include railroads.[;] 

(6) "Employee" ["employee"] means an individual [a pe1son] who works for 
an employer for wages, compensation, or other things of value. The term does[;-bot 
shall] not include an individual [any pe1son] employed to perform [i:rrthe] domestic 
services [of anothei] in a private residencej;] 

(7) "Safe" ["safe" and "safety"] as applied to employment or places of 
employment, means [mean such] freedom to employees from occupational injury 
as the nature of the employment reasonably permitsJ;] 
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(8) "Safeguard" means ["safety device" and "safeguatd" shall be given a brnad 
inte1p1etation so as to include] any·practicable method of.mitigating or preventing 
occupational injury.[;-antif-'.':c::: ·. · ' "''" ''-"'~f~~~~·. ·· · 

(9) "Place [~] of employment" means every place where, either 
temporarily or permanently, any trade, industry, or business is carried on, or where 
any employee [person] is directly or indirectly employed by another for direct or 
indirect gain or profit[, but not including domestic se1Vice pe1fo11ned in a p1ivate 
1esidence]. The term does not include a· private residence where domestic service 
is performed. 

(I 0) "Department" means the Texas Department of Health. 
( 11) "Commissioner" means the Commissioner of Health. 
Sec. 3. DUTIES OF EMPLOYERS. [ta)] Every employer shall furnish and 

maintain employment and a place of employment which shall be reasonably safe 
and healthful for employees. Every employer shall install, maintain, and use such 
methods, processes, devices, and safeguards, including methods of sanitation and 
hygiene, as are reasonably necessary to protect the life, health, and safety of such 
employees, and shall do every other thing reasonably necessary to render safe such 
employment and place of employment. 

[(b) Eveiy employe1 shall comply with eve1y rnle lawfully made by the boa1d 
in accmdance with the p1ovisions of this Act, prnvided, howeve1, any employe1 01 
g1oup of employe1s in the same 01 simila1 indushy, bade, 01 business may frnm 
time to time be exempt by the boatd fiom application of any rnle 01 mies in 
accmdance with his safety classification as dete1mined by the boa1d pmsuant to 
Section 7(a) of this Act. 

[(c) Iloweve1, no 1ule 01 standa1d p1omulgated unde1 this Act shall, 01 shall 
be deemed to, establish legal standatds of conduct 01 legal duties, the violation of 
which standatds 01 duties would constitute negligence 01 g10ss negligence in any 
ci vii prnceeding.] 

Sec. 4. OCCUPATIONAL SAFETY DIVISION [BOARD]. (a) For the 
purpose of administering the provisions of this Act there is [hereby] created within 
the department [State Depattment of Health] a Division of Occupational Safety to 
be administered by [an Occupational Safety Boatd consisting oftluee membe1s, one 
to be the Commissione1 of Lahm Statistics, one to be the Connnissione1 of Health, 
and the thiid to be the public membei who shall also seJVe as chainnan of] the 
board. 

(b) The Division of Occupational Safety shall: 
( 1) consult with employers regarding compliance with federal occupational 

safety laws and rules; 
(2) collect information and data relating to occupational safety as required by 

federal laws, rules, or agreements; and 
(3) perform other duties as required by the board. 
(c) The board may enter into contracts with the federal government to 

perform occupational safety projects and may apply for funds from the federal 
government through any federal program relating to occupational safety. The board 
may adopt rules to implement this Act. [The public 111embe1 shall be appointed by 
the govem01 to seJVe fo1 a te11n oftwo yeats, 01 until his successo1 is appointed and 
qualified. Vacancies in the position of public membe1 shall be filled fo1 an unexpi1ed 
Lenn by appointment by the gove11101 in the same rnanne1 as the 01iginal 
appointment. The te1ms on the boa1d of the Connnissione1 ofLab01 Statistics and 
the Commissionei of Health shall be coextensive with thei1 tenme as such 
Commissione1s, 1espectively. 

[(b) The membe1s of the boa1d ueated he1eby shall 1eceive no salaty but the 
public membe1 shall be allowed the sum of$25 fo1 each day 01 patt the1eofactually 
spent in the dischmge of his official duties, including time spent in ttaveling to and 
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from the place of meeting or othet authorized business of the boatd, and all 
members of the board shall be 1eim'omsed for theit 1easonable and necessaty 
traveling and other expenses while in performance of official duty, to be evidenced 
by vouchers approved by the engineet. The engineet is hereby authorized and 
ditected to provide such board with such technical, clerical, and other assistance as 
shall be necessary to permit said board to perform its duties as provided in this Act. 

[(c) After due notice of meetings, a majority of the board shall constitute a 
quorum to transact business, and the act or decision of any two members thereof 
shall be held the act or decision of the board. No vacancy shall impair the right of 
the remaining member or members of the board to exercise all the powers of the 
board. The board shall provide itself with a seal on which shall be inscribed the 
words "Occupational Safety Board, Department of Health, State of Texas." Any 
order, rule or proceeding of said board when duly attested by any member of the 
board shall be admissible as evidence of the act of said board in any comt of this 
state; 

[(d) The Occupational Safety Board is subject to the Texas Sunset Act, and 
unless continued in existence as provided by that Act the board is abolished, and 
this Act expires effective September 1, 1985.] 

Sec. 5. SAFETY ENGINEER. (a) The commissioner [board] shall employ 
a State Safety Engineer who shall be the director of the Division of Occupational 
Safety! 

(b) The engineer shall hold an earned[, under the control of the board, and 
who shall have the following qualifications. 

[(1) he shall have a] degree in engineering from an accredited college or 
university or [shall] be a registered professional engineer and[, in addition,] shall 
have not less than three years' experience [been engaged] in safety engineering [with 
at least three years' experience,] or 

[tzt-hc] shall hold an earned [have a college] degree in another academic 
discipline [other than that specified in (1) hereof] and[, in addition, shall] have been 
engaged in safety engineering for [with] at least five years. [years' experience, or] In 

[ ffl---in] lieu of a college degree as specified by this subsection, the engineer [in 
(1) and (2) hereof, he] shall have [been engaged in safety engineering for a period 
of] not less than IO years' experience in safety engineering [years]. 
~ [(b)] The engineer shall administer the operation of the division[;-under 

control of the board]. The engineer [He] shall employ arid supervise such personnel 
as may be necessary for the proper conduct of the operation of the division; The 
engineer [He] shall devote full time to the [his] duties as engineer and may not 
accept additional employment from any other source. 

[(c) The engineer shall make annual reports to the board and to the Governor 
of the State of Texas at the close of each fiscal yeat. The reports shall contain the 
following information to be obtained from the records. (i) accident frequency rates, 
(ii) accident severity rates, (iii) time loss from industrial accidents, (iv) location and 
cause of industrial accidents, and (v) all of such information shall be reported by 
industrial and occupational classification. 

[(d) The engineer shall cause to be inspected any plant or facility wheit he has 
reason to believe that the plant 01 facility has not complied with the 1 ales, standards 
and regulations established by the board. No plant or facility shall be subject to this 
paragraph when it is entitled to credit 011 its workmen's compensation insmance 
rate:] 

Sec. 6. CONFIDENTIAL INFORMATION. No information relating to 
secret processes or methods of manufacture or products shall be disclosed at any 
public hearing or otherwise, and all such information shall be kept strictly 
confidential by the engineer, the board, and all employees thereof. Wilful disclosure 
or conspiracy to disclose confidential information disclosed under this section 
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constitutes an offense against the state. The engineer, the board, or any employee 
thereof, who, having knowledge of confidential information,. wilfully discloses or 
conspires to disclose such"'Tnformation is guilty·6fcca';'?misdemeanor and upon 
conviction shall be subject to a fine not to exceed $1,000 and forfeiture of that 
person's [his] appointment as engineer, member of the board, or employee of the 
board. 
--Sec. 7. CLASSIFICATION, CONSULTATIVE AND EDUCATIONAL 
POWERS. (a) For purposes of establishing a safety classification for employers, the 
board is authorized, empowered, and directed to secure medical and compensation 
costs data regularly compiled by the State Board of Insurance in carrying out its 
rate-making duties and functions with respect to the employers' liability and 
workers' [wo1kmen's] compensation insurance law, to obtain from the 
commissioner of the Texas Department of Labor and Standards [Commissione1 of 
Lab01 Statistics] such statistical details as are collected by that 
department [him] and to collect and compile information relating to employers'. 
accident frequency rate, existence and implementation of private safety programs, 
man-hour losses due to injuries, and other facts reflecting accident experience and, 
based upon all such factors to separate employers into such classifications as the 
board deems appropriate in order to carry out the purposes of this Act. 

(b) ·;The board is authorized and empowered, through any member, the 
engineer or any agent or employee in the division authorized by it for such purpose 
to endeavor to eliminate any impediment to occupational or industrial safety called 
to its attention by an affected employer. In[, and to othet wise effectuate the pm poses 
of this Act, by means of confe1ence, conciliation, and pet suasion, in] carrying out 
such endeavor it is authorized and empowered to advise and consult with any 
employer directly involved and with the representative of that employer, if 
~ [1ep1esentatives of employets and employees and public officials]. 

(c) The board may [is empowe1ed to] issue [01 cause to be issued 
such] publications and [such] reports of study and research as in its judgment 
[witt] tend to promote occupational and industrial safety and minimize or 
eliminate any impediment to safety called to its attention, and to otherwise 
effectuate the purposes and policies of this Act. 

SECTION 2. Sections 8, 9, 10, 11, 12, and 13, Chapter 201, Acts of the 60th 
Legislatl).re, Regular Session, 1967 (Article 5 l 82a, Vernon's Texas Civil Statutes), 
are repealed. · 

ik ARTICLE 12 
SECTION l. Chapter 73, Human Resources Code, is amended ;to read as 

follows: 
CHAPTER 73. INTERAGENCY COUNCIL ON EARLY CHILDHOOD 

INTERVENTION SERVICES 
Sec. 73.001. DEFINITIONS. In this chapter: , 

(l) "Council" means the Interagency Council on Early Childhood 
Intervention Services. 

(2) "Developmentally delayed child" means a chiJd who ~ 
determined by an interdisciplinary team to exhibit [exhibits]: 

, (A) a significant delay, beyond acceptable variations 
in normal development, in one or more of the following areas: 

(i) cognitive; 
(ii) gross or fine motor; 
(iii) language or speech; 
(iv) social or emotional; 
(v) self-help skills; or 

(B) an organic defect or~ condition that is very likely 
to result in a delay in one or more of those capabilities or skills. 
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Sec. 73.002. INTERAGENCY COUNCIL. (a) The council is composed of 
one lay member who is the parent of a developmentally delayed child and one 
representative each from the Texas Department of Health, the Texas Department 
of Mental Health and Mental Retardation, the Texas Department of Human 
Resources, and the Central Education Agency. The governor with the advice and 
consent of the senate shall appoint the lay member, and the commissioner of each 
agency shall appoint that agency's representative. The agency representative should 
be a person in the agency with administrative responsibility for the supervision of 
early childhood intervention support staff or related services. 

(b) A member appointed by an agency serves for a term of two years or until 
the person terminates employment with the agency, whichever occurs first. The 
member appointed by the governor serves for a term of two years expiring February 
I of every odd-numbered year. 

(c) The members of the council shall annually elect one member to serve as 
chairperson [ chai1111an]. · 

(d) The council shall meet at least quarterly and shall adopt rules for the 
conduct of its meetings. 

(e) Any action taken by the council must be approved by a majority vote of 
the members present. 

(Q The council shall establish a policy for carrying out its duties under this 
chapter. 

(g) The council shall direct the Texas Department of Health to allocate funds 
appropriated to the Texas Department of Health under this chapter to each agency 
that assumes implementation responsibilities. 

(h) The council shall develop a method for programs funded under this 
chapter to respond to individual complaints regarding services provided by the 
program. 

Sec. 73.003. STATE PLAN. (a) The council shall develop and implement a 
state plan for early childhood intervention services to ensure that: 

(I) the provisions of this chapter are properly implemented by the 
agencies affected; 

(2) child and family needs are assessed statewide and all available 
resources are coordinated to meet those needs; 

(3) manpower needs are assessed statewide and strategies are 
developed to meet those needs; 

(4) incentives are offered for private sources to maintain present 
commitments and to assist in developing new programs; and 

(5) a procedure for review of individual complaints about services 
provided under this chapter is implemented. 

(b) The council shall make written recommendations for the carrying out of 
its duties under this chapter. If the council considers a recommendation that will 
affect an agency not represented on the council, the council shall seek the advice 
and assistance of the agency before taking action on the recommendation. The 
council's recommendations shall be implemented by the agencies affected by the 
recommendations. 

Sec. 73.004. ADVISORY COMMITTEE. (a) The council shall establish an 
advisory committee composed of parents, professionals, and advocacy groups. The 
council shall appoint as many members as it considers necessary to assist the council 
in the performance of its duties. 

(b) The committee shall meet and serve under the rules of the council, but 
the committee shall elect its own chairperson [chairman]. The committee may be 
divided into regional committees to assist the council in community-level program 
planning and implementation. 

Sec. 73.005. DUTIES. (a) The council with the advice of the committee shall 
address contemporary issues affecting intervention services in the state including: 
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( 1) successful intervention strategies; 
(2) personnel preparation and continuing education; 
(3) screeningseiviCes; .. ,,. ·~<f:'~~-
( 4) day or respite care services; 
(5) public awareness; and 
(6) contemporary research. 

(b) The council with the advice of the committee shall advise the legislature 
on legislation that is needed to develop further and to maintain a statewide system 
of quality intervention services for all developmentally delayed childreriunder three 
years of age. The council may develop and submit legislation to the legislature or 
comment on pending legislation that affects this population. 

Sec. 73.006. REIMBURSEMENT AND STAFF SUPPORT .. (a) Agency 
representatives on the council are entitled to reimbursement for expenses incurred 
in the performance of their council duties by the appointing agencies in accordance 
with the travel provisions for state employees in the General Appropriations Act. 
The lay member and advisory committee members are entitled to reimbursement 
from the council [Council and committee members are entitled to reimbutsement] 
for actual and necessary expenses incurred in the performance of council [their] 
duties. [The agencies represented on the council shall equally bear the cost of 
reimbmsement.] 

(b) The agencies represented on the council shall provide staff support to the 
. council. The agencies may provide staff support to the committee. 

(c) The council shall select an early childhood intervention administrator and 
shall direct the Texas Department of Health to employ that person. 

Sec. 73.007. PUBLIC AWARENESS AND TRAINING. [ta)] The council 
shall develop [Texas Depai tment of Health, the Texas Department of Mental 
Health and Mental Retardation, the Texas Department of Human Resomces, and 
the Cential Education Agency shall jointly develop] and implement: 

. (I) a general public awareness strategy focusing on the importance 
of prenatal care and early detection of developmental delay and the availability of 
. state resources to meet the needs of developmentally delayed children under six 
years of age; and · 

(2) a statewide plan for conducting regional training sessions for 
public and private serviCe providers who have routine contact with children under 
six years of age that focuses on methods for early detection of developmental delay. 

[(b) The Texas Depai tment of Health shall allocate funds appropriated to it 
under this chapter to other agencies that assume implementation responsibilities.] 

Sec. 73.008. EARLY IDENTIFICATION STRATEGY. (a) The council 
[Texas Depat tment of I Iealth] shall develop and implement a statewide strategy for 
the early identification of developmentally delayed children under six years of age, 
utilizing information from other agencies serving handicapped children. 

(b) The strategy must include plans to: 
( 1) incorporate, strengthen, and expand similar existing local efforts; 
(2) incorporate and coordinate screening services currently provided 

through a public agency; and 
(3) establish a liaison . with primary referral sources, including 

hospitals, physicians, public health facilities, and day-care facilities, to encourage 
referrals of developmentally delayed children. 

Sec. 73.009. REFERRAL FOR SERVICES. (a) The council shall establish 
policies to provide direction to the Texas Department of Health in performing the 
services described by this section. A child under six years of age may be referred 
to the Texas Department of Health for services described by this secticm ifthe child 
IS: 

(I) identified as developmentally delayed; 
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(2) suspected of being developmentally delayed; or 
(3) considered at risk of developmental delay because of certain 

biological or environmental factors. 
(b) For each child referred, the Texas Department of Health [depa1tment] 

shall: 
(I) seek appropriate medical or developmental screening or 

evaluation and if such screening services or evaluation services are not available, the 
Texas Department of Health [depmtment] shall provide those services either 
directly or by contract; and 

(2) refer the child to a public or private program that can meet the 
child's needs. 

(c) Services under this section shall be provided in a manner that minimizes 
intrusion into family privacy. 

Sec. 73.010. ELIGIBILITY FOR SERVICES. ~ A developmentally 
delayed child is eligible for services under this chapter [Sections 73.011, 73.012, 
73.013, and 73.016 of this code] ifthe child: 

(I) is under three years of age; [or] 
(2) has not reached the age of eligibility for entry into the 

comprehensive special education program for handicapped children under Section 
21.501, [16.104 of the Texas] Education CodeLQ! 

(3) is under three years of age and is an eligible child authorized 
under Section I l.052(a) and Section 11.IO(o), Education Code[, as amended]. 

(b) The Texas Department of Health may charge fees for services provided 
under this chapter. 

Sec. 73.011. PARENT COUNSELING AND CASE MANAGEMENT. (a) 
The council shall establish policies to provide direction to the Texas Department 
of Health concerning the services described by this section. For an eligible 
developmentally delayed child, the Texas Department of Health shall provide 
parent counseling and case management services designed to: 

(!) assist in the development of positive attitudes and coping skills; 
(2) provide objective information about alternatives for securing 

direct services for the child; 
(3) actively involve the case manager in procuring needed services 

on the parent's behalf; 
(4) actively involve the case manager in responding to complaints 

about services procured through this process; and 
(5) facilitate communication among providers serving the child, 

including the primary physician. 
(b) The services shall be provided before a child is placed in an appropriate 

program. If the child is placed in a program that meets the standards established by 
Section 73.019 of this code, that program shall assume responsibility for providing 
parent counseling and case management services following placement. If the child 
is not placed in such a program, the Texas Department of Health [depmtment] shall 
continue to provide those services. 

Sec. 71.012. MONITORING. (a) The council shall develop policies to 
provide direction to the Texas Department of Health in implementing a system to 
ensure that [Texas Depai tment of Health shall monit01] the overall progress of an 
eligible developmentally delayed child who receives services under this chapter is 
monitored until the child enters the public school system, including the monitoring 
of the parental counseling and case management services. 

(b) Periodic reevaluations shall be obtained as the Texas Department of 
Health [department] considers necessary. If an original placement no longer meets 
the child's needs, the Texas Department of Health [depa1tment] shall provide 
additional referrals. ' 
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Sec. 73.013. INTERVENTION SERVICES. (a) The council shall develop 
policies to provide direction to the Texas Department of Health in providing [shaH 
provide] intervention services·.to an eligible developmentally delayed child if the 
Texas Department of Health [ depa1 tment] is not able to place the child in a program 
that meets the standards established by Section 73.019 of this code. 

(b) Intervention services must include: 
( 1) training, counseling, and case management services for the 

child's parents; 
(2) [individualized] instruction or treatment based on an 

individualized plan in the following areas of development: cognitive, gross or fine 
motor, language or speech, social or emotional, and self-help skills; and 

(3) related services, including occupational therapy, physical 
therapy, speech and language therapy, adaptive equipment, and transportation. 

(c) The Texas Department of Health may either directly provide the services 
needed to comply with the requirements of this section or contract for the provision 
of the services. 

Sec. 73.014. REPORT. The agencies represented on the council and the lay 
member [Texas Depa1tment of Health] shall report to the council any needs that 
are identified for the provision of early childhood intervention services [identified 
in ateas whe1e a p1og1am that meets the standatds established by Section 73.019 of 
this code is not available]. 

Sec. 73.015. NEW PROGRAM STRATEGY. The council shall develop a 
strategy for establishing new programs to meet needs identified by the agencies 
represented on the council and the lay member [Texas Depattment of Health] in 
accordance with Section 73.014 of this code. 

Sec. 73.016. GRANT REQUEST FOR [NEW] PROGRAM. A public or 
private service provider may apply for funds to provide a program of intervention 
services for eligible developmentally delayed children in an area of identified need 
by submitting a grant request to the council [Centtal Education Agency 01 the Texas 
Depa1tment of Mental Health and Mental Retatdation]. The council shall adopt 
guidelines for the submission and processing of grant requests [detemrining which 
agency shall 1eceive a 1equest, but each agency shall process any 1equest 1eceived]. 

Sec. 73.017. APPROVAL CRITERIA. [(a) The agency 1eceiving a 1equest 
fot funding fot a new p1ogiam shall t1ansmit the 1equest to the council fot approval. 

[th)] The council shall review the requests for funding a program on a 
competitive basis giving consideration to the following: 

( 1) the extent to which the program would meet identified needs; 
'· (2) the cost of initiating a program, if applicable; 

(3) whether other funding sources are available; 
( 4) the proposed cost to the parents for the services; and 
(5) the assurance of quality services. 

Sec. 73.018. PROGRAM APPROVAL. (a) For each grant approved by the 
council, the council shall direct the Texas Department of Health to allocate 
appropriated funds for the program to the service provider in the amount specified 
by the council. 

(b) , The council [Texas Depa1tment of Health] shall require the service 
provider to execute a contract with the Texas Department of Health [depa1tment] 
specifying the program standards and council [agency] guidelines that the provider 
has agreed to meet. 

(c) . The contract must specify the [minimum and maximum] number of 
eligible developmentally delayed children to be served. [The ptogiam must serve at 
least the minimum numbet and may not be 1equi1ed to se1 ve mote than the 
maximum numbe1. specified.] If the number of eligible children applying for 
admission to an approved program exceeds the [maximum] number specified, the 
service provider may apply for supplemental funding if resources are available. 
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(d) The service provider may charge a fee for intervention services, based on 
the parent's ability to pay, to be used to offset the cost of providing or securing the 
services. If a fee is charged, a separate charge shall be made for each type of service. 
A determination of the parent's ability to pay for services must include a 
consideration of the availability of financial assistance or other benefits for which 
the child may be eligible. · 

Sec. 73.019. PROGRAM STANDARDS. Before a grant request for a new 
program may be approved, a service provider must agree to meet the following 
program standards: 

( l) the program must be maintained within the guidelines 
established by the council [agency]; 

(2) the provider must ensure that for each child served an 
individualized developmental plan is developed and is based on a comprehensive 
developmental evaluation performed by an interdisciplinary team with parent 
participation and periodic review and reevaluation; 

(3) the provider must provide services to meet the unique needs of 
each child as indicated by the child's individualized developmental plan; 

(4) the provider must demonstrate a capability to obtain or provide 
an array of services that must include: 

(A) training, counseling, case management services, 
and home visits for the parents of each child served; 

· (8) [individualized] instruction or treatment based on 
an individualized plan in the following areas of development: cognitive, gross or 
fine motor, language or speech, social or emotional, and self-help skills; and 

(C) related services, including occupational therapy, 
physical therapy, speech and language therapy, adaptive equipment, transportation, 
and other therapies as needed or prescribed; 

(5) the provider must maintain a plan for in-service personnel 
training; 

(6) the provider must cooperate with the Texas Department of 
Health's monitoring and case management efforts; [and] 

(7) the provider must cooperate with the periodic evaluation efforts 
of the council; and 

(8) the provider must develop an approved method to respond to 
individual complaints regarding services provided by a program funded under this 
chapter in accordance with rules adopted by the council [agency]. 

Sec. 73.020. COUNCIL [AGENCY] GUIDELINES. (a) The council [agency 
that 1tceives a giant 1equest fot a new p10giam] shall develop specific program 
guidelines in the following areas: 

( l) instructional or treatment options; 
(2) frequency and duration of service; 
(3) staff-child ratios; 
(4) staff composition and qualifications; and 
( 5) other program aspects designed to ensure the provision of quality 

services. 
(b) The provisions of this chapter do not affect the existing authority ofa state 

agency to provide services to a child who meets the eligibility criteria provided by 
this chapter. The council [agency] may modify the standards established by Section 
73.019 of this code if the council [agency] considers the modifications necessary for 
a particular program. . 

Sec. 73.021. PROGRAM MONITORING [EVALUATION]. (a) Under 
guidelines adopted by the council, the agency representatives or their designees 
[Each agency] shall periodically evaluate each program [ope1ating undet the 
agency's guidelines] to determine whether the provider is meeting the conditions of 
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the contract. The agency representatives shall notify the council of the results of the 
evaluations. 

(b) If the council [aii'ageitcy] determines thana.~p-fogram is not meeting a 
requirement that was agreed on as a condition for funding, the council [agency] shall 
notify the Texas Department of Health to withhold further funding for the program. 
If the Texas Department of Health discovers gross mismanagement of a program, 
the department may withhold further funding for the program without obtaining 
the council's prior approval. 

SECTION 2. Section 11.092, Education Code, is repealed. 
SECTION 3. Section 1, Article 5, Chapter 67, Acts of the 59th Legislature, 

Regular Session, 1965 (Article 5547-205, Vernon's Texas Civil Statutes), is repealed. 
ARTICLE 13 

SECTION l. Section 5, Texas Hospital Licensing Law (Article 4437f, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 5. The Licensing Agency, with the advice of the Hospital Licensing 
Advisory Council, shall adopt, amend, promulgate, and enforce such rules, 
regulations, and minimum standards as may be designed to further the purposes of 
this Act. Provided, however, that the rules, regulations, or minimum standards so 
adopted, amended, promulgated, or enforced shall be limited to safety, fire 
prevention, and sanitary provisions of hospitals as defined in this Act. Provided, 
however, that any rules, regulations, ·or standards set shall first be adopted 
[app10ved] by the Texas [State] Board of Health in accordance with the 
Administrative Procedllre and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes)[, and afte1 they have been so app1oved, shall be app10ved also 
by the Attorney Gene1al as to theii legality, and then filed with the Seuetmy of 
State, and no such rnle 01 iegulation shall be effective until it has been filed with 
the Senetmy of State]. 

The Commissioner of Health shall appoint, with the advice and consent of the 
Texas [State] Board of Health, a person to serve in the capacity of Hospital· 
Licensing Director. The duties of such Hospital Licensing Director shall be the 
administration of this Act and he shall be directly responsible to the Licensing 
Agency. Any person so appointed as Hospital Licensing Director must possess the 
following qualifications: He shall have had atleast five (5) years experience and/or 
training in the field of hospital administration, be of good moral character, and a 
resident of the State of Texas for a period of not less than three (3) years. 

· SECTION 2. Section 15, Texas Hospital Licensing Law (Article 4437f, 
Vernon's Texas Civil Statutes), is repealed. 

SECTION 3. Section 4(b), Chapter 387, Acts of the 65th Legislature, Regular 
Session, 1977 (Article 4437h, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

(b) The Texas Department of Human Resources, the Texas Department of 
Health, the Texas Department of Mental Health and Mental Retardation, and the 
Texas Commission on Alcoholism shall execute a memorandum of understanding 
that establishes [establish] procedures to eliminate or reduce duplication of 
functions in certifying or licensing hospitals, nursing homes, or other facilities under 
their jurisdiction for payments under the requirements of the Medical Assistance 
Program (Chapter 32, Human Resources Code) and federal laws and regulations 
relating to Titles XVIII and XIX of the Social Security Act. Each agency by rule 
shall adopt the memorandum of understanding. The procedures established under 
this section shall provide for use by the affected agencies of information collected 
by those agencies in making inspections for certification purposes and in 
investigating complaints regarding matters that would affect the certification of a 
nursing home or other facilities under their jurisdiction. 

SECTION 4. Section 3.04, Emergency Medical Services Act (Article.44470, 
Vernon's Texas Civil Statutes), is amended to read as follows: 
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Sec. 3.04. APPLICATION PROCEDURES; RULES; FEES. (a) 
Applications for examination for personnel certification must be made to the 
department on a form and under rules prescribed by the board. A nonrefundable 
fee determined by the board shall accompany the application as follows: 

( l) for examination for certification or recertification of a paramedic 
emergency medical technician or specially skilled emergency medical technician, 
a fee not to exceed an accumulated amount of $7.50 a year; and 

(2) for examination for certification or recertification of a basic emergency 
medical technician or emergency care attendant, a fee not to exceed an accumulated 
amount of $5 a year. 

(b). Not later than the 30th day after the day on which an examination for 
certification or recertification is administered under this Act, the department shall 
notify each examinee of the results of the examination. However, if an examination 
is graded or reviewed by a national testing service, the department shall notify 
examinees of the results of the examination not later than the 14th day after the day 
on which the department receives the results from the testing service. If the notice 
of the examination results will be delayed for longer than 90 days after the 
examination date, the department shall notify the examinee of the reason for the 
delay before the 90th day. 

(c} If requested in writing by a person who fails the examination for 
certification or recertification administered under this Act, the department shall 
furnish the person with an analysis of the person's performance on the examination. 

@ Emergency medical services personnel who meet the minimum standards 
for personnel certification adopted under Section 3.02 of this Act shall be issued a 
certificate by the department that is valid for a period of four years from the date 
of issuance. 
~ [(tj] Emergency medical services providers must submit an application 

for vehicle registration in accordance with procedures prescribed by the board. An 
· emergency medical services volunteer provider must submit with the application 

a letter of sponsorship from a governmental entity. A nonrefundable fee determined 
by the board shall accompany the application and may not exceed $25 for each 
emergency medical services vehicle or a maximum of$500 for a fleet of emergency 
services vehicles. On inspection by the department, emergency medical services 
vehicles that meet the minimum standards adopted under Section 3.02 of this Act 
shall be issued a registration by the department that is valid for two years. 

ill [tel)] Inspections required under Subsection~ [(tj] of this section may be 
delegated by the department to the commissioners court of a county or the 
governing body of a municipality at their request and in accordance with criteria 
and procedures adopted by the board. The commissioners court or governing body 
shall collect and retain the fee for vehicles it inspects. 

{g} [(tj] Applications for approval of courses and of training programs must 
be made to the department on a form and under rules prescribed by the board. 
Training programs and courses that meet the minimum standards adopted under 
Section 3.02 of this Act must be approved by the department. 

ili} [ffl] Application for certification of program instructors, examiners, and 
course coordinators must be made to the department on a form and under rules 
prescribed by the board. Program instructors, examiners, and course coordinators 
who meet the minimum standards adopted under Section 3.02 of this Act shall be 
issued a certificate that is valid for one year. 

ill [(g]] The board shall exempt from the payment of fees under this section 
all individuals who actively. participate in the operations of an emergency medical 
services volunteer provider. · · 

SECTION 5. Section 5, Chapter 300, Acts of the 59th Legislature,,;Regular 
Session, 1965 (Article 4477-3, Vernon's Texas Civil Statutes), is amended to read 
u~~ -
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Sec. 5. CERTIFICATES OF REGISTRATION; ELIGIBILITY FOR 
REGISTRATION. ill} The.Jl<_?ard, upon application on~tge form prescribed by it,. 
and upon the payment of a'.fet!'bf TeI1 Dollars ($ l0'.00),15lfall issue a certificate of 
registration as a professional sanitarian· to any person who has the qualifications 
stipulated under the provisions of this Act, and who submits evidence by passing 
a written examination prescribed by the Board satisfactory to the Board that the 
applicant is qualified under the provisions of this Act. In evaluating the evidence 
submitted to it, the Board shall carefully consider the applicant's knowledge and 
understanding of the principles of sanitation, the physical, biological, and social 
sciences[, p10 vided that. 

[(a) Any pe1son, who, within six (6) months afte1 the effective date of this Act, 
submits under oath evidence satisfacto1y to the Boa1d that he has been a resident 
of the State of Texas fo1 at least one (I) yem immediately p1eceding the date of 
application, and that he was employed in the field of sanitation f01 a pe1iod of one 
(!) yem p1io1 to the effective date of this Act may be 1egiste1ed as a piofessional 
sanita1 ian ]. · 

(b) Any person[, other than those comed unde1 pa1agiaph (a),] who [after 
the effecti\'e date of this Act] applies for registration shall have had not less than one 
( l) year of full time experience in the field of sanitation and shall have completed 
training in the basic sciences and/or public health to the extent deemed necessary 
by the Board in order to effectively serve as a registered sanitarian. The educational 
requirements set forth by the Board shall not be at variance with the definition for 
Sanitarian set forth by the Position Classification Act of 1961. Other qualifications 
may be established by the Board in accordance with the rules and regulations 
adopted under this Act. Persons employed in the field of sanitation who meet all 
qualifications for registration as a professional sanitarian, except the qualifications 
of experience, shall, upon the approval by the Board and after payment of a fee of 
Five Dollars ($5.00) and by passing a written examination prescribed by the Board, 
be granted a certificate of Sanitarian in Training. This certificate shall remain in 
effect unless revoked by the Board for a period not to exceed one (I) year after date 
of issue .. 

(c) Not later than the 30th day afterthe day on which a licensing examination 
is administered under this Act, the Board shall notify each examinee of the results 
of the examination. However, if an examination is graded or reviewed by a national 
testing service, the Board shall notify examinees of the results of the examination 
not later than the 14th day after the day on which the Board receives the results from 
the testing service. If the notice of the examination results will be delayed for longer 
than 90 days after the examination date, the Board shall notify the examinee of the 
reason for the delay before the 90th day. 

(d) If requested in writing by a person who fails the licensing examination 
administered under this Act, the Board shall furnish the person with an analysis of 
the person's performance on the examination. 

SECTION 6. Section 9, Chapter 300, Acts of the 59th Legislature, Regular 
Session, 1965 (Article 4477-3, Vernon's Texas Civil Statutes), is repealed. 

SECTION 7. Chapter 498, Acts of the 62nd Legislature, Regular Session, 
1971 (Article 4512d, Vernon's Texas Civil Statutes), is amended by adding Section 
I OA to read as follows: 

Sec. I OA. EXAMINATION RESULTS. (a) Not later than the 30th day after 
the day on which a licensing examination is administered under this Act, the board 
shall notify each examinee of the results of the examination. However, if an 
examination is graded or reviewed by a national testing service, the board shall 
notify examinees of the results of the examination not later than the 14th day after 
the day on which the board receives the results from the testing service. If the notice 
of the examination results will be delayed for longer than 90 days after the 
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examination date, the board shall notify the examinee of the reason for the delay 
before the 90th day. . 

(b) If requested in writing by a person who fails the licensing examination 
administered under this Act, the board shall furnish the person with an analysis of 
the person's performance on the examination. 

SECTION 8. Section 11, Chapter 498, Acts of the 62nd Legislature, Regular 
Session, 197} (Article 4512d, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

Sec. 11. LICENSE RENEW AL. @2 A license issued pursuant to this Act 
expires one year from the date of issuance. 

(b) A person may renew an unexpired license by paying to the board before 
the expiration date of the license the required renewal fee. 

(c) If a person's license has been expired for not longer than 90 days, the 
person may renew the license by paying to the board the required renewal fee and 
a fee that is one-half of the examination fee for the license. 

(d) If a person's license has been expired for longer than 90 days but less than 
two years, the person may renew the license by paying to the board all unpaid 
renewal fees and a fee that is equal to the examination fee for the license. 

(e) If a person's license has been expired for two years or longer, the person 
may not renew the license. The person may obtain a new license by submitting to 
reexamination and complying with the requirements and procedures for obtaining 
an original license. However, the board may renew without reexamination an 
expired license of a person who was licensed in Texas, moved to another state, and 
is currently licensed and has been in practice in the other state for the two years 
preceding application. The person must pay to the board a fee that is equal to the 
examination fee for the license. 

(Q At least 30 days before the expiration of a person's license, the board shall 
send written notice of the impending license expiration to the person at the 
licensee's last known address [Licenses shall be 1enewed acco1ding to p1ocedmes 
established by the boaid and payment of the 1enewal fee as set in Section 7 of this 
Act]. 

SECTION 9. Sections 2, 3, 4, 5, 7, 8, 11, and 26, Texas Hospital Equipment 
Financing Act (Article 4437e-3, Vernon's Texas Civil Statutes), are amended to read 
as follows: 

Sec. 2. It is hereby found, determined, and declared that health-related 
equipment, as defined in this Act, in many portions of this state is presently 
obsolete; inadequate, or insufficient; that the cost of providing such health-related 
equipment. within this state has in many cases become excessive; and that the 
present and prospective health, safety and general welfare of the people of this state 
require as a public purpose the promotion and development of new and expanded 
methods of providing such health-related equipment. It is the purpose of this Act 
to establish the Texas Hospital Equipment Financing Council, the board of trustees 
of which shall be appointed by the governor of the state with the advice and consent 
of the senate [compiised of the membe1s of the hospital advis01y council, as c1eated 
unde1 the Texas I Iospital Sm vey and Consh action Act, as amended (A1 tide 4437d, 
Vernon's Texas Civil Statutes), 01 shall be appointed by the hospital advis01y 
council,] as hereinafter provided, and to enable the financing council and the 
participating health-care providers, as herein defined, to provide at a reasonable cost 
health-related equipment, as herein defined, which the financing council determines 
will improve the adequacy, cost, and accessibility of health care within this state. 
It is therefore determined and declared as a matter of public policy that the 
establishment of the financing council, as herein defined, the issuance of revenue 
bonds and notes by the financing council, and the exercise of the other powers of 
the financing council, all as herein provided, are in the public interest and in 
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· furtherance of an important public purpose. The necessity in the public interest of 
the provisions hereinafter enacted is hereby declared as a matter of legislative 
determination. ··.:.;·:; • ,. ~:J··i'.rz);~.:, · 

Sec. 3. When used in this Act, unless the context requires a different 
definition, the following terms shall mean as follows: 

(l) "Act" means the Texas Hospital Equipment Financing Act. 
(2) "Board" means the board of trustees of the financing council, as herein 

defined. 
(3) "Bonds" means revenue bonds, notes, interim certificates, bond 

anticipation notes, or other evidences of indebtedness of the financing council, as 
herein defined, issued pursuant to this Act, including refunding bonds. 

(4) "Cost" as applied to health-related equipment, as herein defined, means 
and includes any and all costs of or related or incidental to such equipment and, 
without limiting the generality of the foregoing, shall include the following: 

(A) the cost of the acquisition, repair, reconditioning, restoration, 
modification, refinancing, or installation of any such health-related equipment; 

(B) the cost of any property interest in such health-related equipment 
including an option to purchase or a leasehold interest; 

(C) the cost of architectural, engineering, legal, and related services; the cost 
of the preparation of plans, specifications, studies, surveys, and estimates of cost and 
of revenue; and all other expenses necessary or incident to planning providing, or 
determining the feasibility and practicability of such health-related equipment; 

(D) the cost of financing charges and interest prior to acquisition and 
installation of such health-related equipment and for a maximum of two years after 
such acquisition and installation and start-up costs related to such he~lth-related 
equipment and for a maximum of two years after such acquisition and installation; 

(E) any and all costs paid or. incurred in connection with the financing of such 
health-related equipment, including out-of-pocket expenses, the cost of financing, 
legal,. accounting, ·financial advisory, and consulting fees, expenses, and 
disbursements; the cost of any policy of insurance; the cost of printing, engraving, 
and reproduction services; and the cost of the initial or acceptance fee of any trustee 
or paying agent; 

(F) all direct or indirect costs of the financing council, as herein defined, and 
all direct or indirect costs, if any, of the hospital advisory council, as herein defined, 
incurred in connection with providing such health-related equipment, including 
without limitation reasonable sums to reimburse such financing council and, if 
necessary, the hospital advisory council for time spent by its agents or employees 
with . respect to providing such health-related equipment and the financing and 
refinancing thereof; and 

(G) any and all costs paid or incurred for the administration of any program 
for the purchase or lease of or the making of loans for health-related equipment, as 
herein defined, by the financing council; any program for the sale or lease of such 
health-related equipment to any participating health-care provider, as herein 
defined; and any program for loans to such participating health-care providers or 
to any entity which will provide loans to any participating health-care provider in 
either case to enable such providers to purchase such health-related equipment. 

(5) "Financing council" means the Texas Hospital Equipment Financing 
Council created and existing under the provisions of this Act as a public agency, 
body politic, [benefit coiporation] and constituted authority for the purposes set 
forth in this Act. ' 

(6) "Health facility" means and includes any public or non-profit health-care 
facility which is utilized in providing medical care, medical research, or the training 
or teaching of health-care personnel, any one or all, within this state and, without 
limiting the generality of the foregoing, shall include a (public 01 ptivate] hospital, 
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kidney disease treatment facility, radiation therapy facility, and alcoholism and 
drug treatment facility, so long as such health-care facility shall be licensed by the 
Texas Department of Health, the Texas Department of Mental Health and Mental 
Retardation, or the Texas Commission on Alcoholism or any successor or 
successors to such entities, and health facility shall also include any facility or 
building related to any health-care facility such as a pharmacy, laboratory, laundry 
facility, and food service and preparation facility. 

(7) "Health-related equipment" means and includes any equipment which 
will improve medical care, research, training, or teaching, any one or all, in this 
state. 

(8) ["Hospital ruiviso1y cooncil" means the Texas Hospital Advisoty Cooncil, 
as established onde1 the Texas Hospital Sot vey and Conshuction Act, as amended 
(Atticle 4437d, Vernon's Texas Civil Statotes).] 

[(9)] "Participating health-.care provider" means a public or private[;-profit 
or] nonprofit corporation, association, foundation, trust, cooperative, agency, body 
politic, or similar person· or organization authorized by the laws of this state to 
provide or operate a health facility, as herein defined, and which, pursuant to the 
provisions of this Act, contracts with or borrows from the financing council, as 
herein defined, or any entity which will provide loans for the financing or 
refinancing of the lease or other acquisition of health-related equipment, as herein 
defined, as provided in this Act. 

{22 [(tBJ] "State" means the State of Texas. 
Ll.Q2 [(tt)] "Trustee" means any member of the board, as herein defined. 

The use of a singular term herein shall also include the plural of such term, and the 
use of a plural term herein shall also include the singular of such term, and words 
of the masculine, feminine, or neuter gender shall include other genders unless the 
context clearly requires a different connotation. 

Sec. 4. There is hereby created a [nonmembet, nonstock] public agency 
[benefo c01porntion] to be known as the Texas Hospital Equipment Financing 
Council with the powers herein set forth for the purpose of providing at a reasonable 
cost health-related equipment which the financing council determines will improve 
the adequacy, cost, and accessibility of health care within this state, which purpose 
is hereby declared to be a public purpose of this state. The exercise by the financing 
council of all powers and duties conferred by this Act shall constitute and be deemed 
and held to be an essential public purpose of the state, acting by and through the 
financing council, in promqting the general health, welfare, and prosperity of the 
state and all of its citizens. The [Neithe1 the] state [1101 the hospital: advisoty cooncil] 
shall not be authorized to lend its credit or grant or loan any public money or thing 
of value in aid of the financing council. · 

Sec. 5. (a) The board of the financing council shall consist of 12 members, 
entitled trustees. 

(b) The members of the board of the financing council shall be appointed by 
the governor with the advice and consent of the senate; provided each of the 
members of the board of the financing council serving as such on the date of 
enactment of this provision shall continue his or her term until the earlier of his or 
her resignation or the termination of such term under the law in effect at the time 
of his or her appointment and thereafter until the governor of the state appoints a 
replacement trustee pursuant to the provisions hereof. [The membets of the hospital 
adviso1y cooncil shall set ve, ex officio, as b ostees. Each such membet shall se1 ve 
as a tmstee dming the enti1e time soch pe1son is a membe1 onless such membet 
shall decline to set ve by so notifying the hospital advis01y cooncil in wtiting in 
which event the hospital adviso1y cooncil by maj01ity vote shall appoint a pet son 
to se1ve as a trnstee in lieu of soch membet.] 

(c) Each [If all 01 any of the ti ustees ate appointed by the hospital adviso1y 
council, each] trustee so appointed shall hold office for a term expiring on 



SUNDAY, MAY 26, 1985 1887 

September l [:hrly-tT] of an [each] odd-numbered year, with the terms of four 
trustees expiring in each odd-numbered year. Each trustee so appointed shall hold 
office until a successor is appointed and has qualified by.executing the surety bond 
required by this Act of eachtrustee. Appointments to·ihe'!board of the financing 
council [hospital advismy council] shall be made with due regard for the race, creed, 
sex, religion, and national origin of the appointees and the geographical distribution 
of the members of the board of the financing council [hospital advismy council]. 

(d) Each trustee shall be eligible for reappointment. 
(e) Any vacancy in the office of a trustee [appointed by the hospital advisory 

council] shall be filled by the governor with the advice and consent of the senate 
[majmity vote by the hospital advismy council]. Any such vacancy, except for a 
vacancy resulting from the expiration of the term of such trustee, shall be filled for 
the unexpired term only. 

(t) To be eligible to serve as a trustee [appointed by the hospital advisory 
council], a person shall be a qualified voter of the state. [Members and employees 
of the hospital advisory council are eligible to serve as trustees.] No officer, director, 
or employee of a participating health-care provider shall be eligible to serve as a 
trustee. Any trustee [appointed by the hospital advisory council] having any 
pecuniary interest in any participating health-care provider shall resign from the 
board prior to the authorization of any bonds for the benefit of such participating 
health-care provider, and such vacancy shall be filled as otherwise provided in this 
Act. 

Sec. 7. The financing council shall have all the rights and powers necessary 
or convenient to accomplish the purposes of the financing council as set forth in this 
Act, including without limitation the powers: 

(I) to provide or cause to be provided by a participating health-care provider 
by acquisition, lease, fabrication, repair, reconditioning, or installation one or more 
items of health-related equipment to be located within a health facility in this state; 

(2) to lease as lessor any item of health-related equipment for such rentals and 
upon such terms and conditions as the financing council may deem advisable and 
as are not in conflict with the provisions of this Act; 

(3) to sell for installment payments or otherwise, to option or contract for 
sale, and to convey all .or any part of any item of health-related equipment for such 
price and upon such terms and conditions as the financing council may deem 
advisable and as are riot in conflict with the provisions of this Act; 

( 4) to make contracts and incur liabilities, borrow money at such rates of 
interest as the corporation may determine, issue its bonds in accordance with the 
provisions of this Act, and secure any of its bonds or obligations by mortgage or 
pledge of all or any of its property and income; 

(5) to make secured or unsecured loans for the purpose of providing 
temporary or permanent financing or refinancing of all or any part of the cost of 
any health-related equipment, including the refunding of any outstanding 
obligations, mortgages, or advances issued, made, or given by any person for the cost 
of an item of health-related equipment, and to charge and collect interest on such 
loans for such loan payments and upon such terms and conditions as the board may 
deem advisable and as are not in conflict with provisions of this Act, and such loans 
may be made to a participating health-care provider or to any bank, savings and 
loan assoeiation, or other entity which will directly or indirectly provide such 
financing or refinancing; 

(6) to lend money for its corporate purposes; invest and reinvest its funds, and 
take and hold property as security for the payment of funds so loaned or invested; 

(7) to purchase, receive, lease, or otherwise acquire, own, hold, improve, use, 
or otherwise deal in and with health-related equipment, or any interest therein, 
wherever situated, as the purposes of the financing council shall require; 
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(8) to sell, convey, mortgage, pledge, lease, exchange, transfer, and otherwise 
dispose of all or any part of its property and assets; 

(9) to sue and be sued and plead and be impleaded in its own name; 
(I 0) to contract for services with engineers, attorneys, accountants, and 

health-care and financial experts and such other advisors, consultants, and agents 
as may be necessary in its judgment and to fix their compensation; 

( 11) to select its depository or depositories, subject only to the provisions of 
this Act and any convenants with respect to the bonds issued pursuant to this Act; 

(12) to procure and pay premiums on insurance of any type whatsoever in 
amounts and from insurers as the financing council deems necessary or advisable; 

(13) to appoint agents of the financing council for such period of time as the 
financing council may determine and define their duties; 

( 14) to have a [cmpoiate] seal which may be altered at its pleasure and to use 
the same by causing it or a facsimile thereof to be impressed on, affixed to, or in 
any manner reproduced on instruments of any nature required or authorized to be 
executed by its proper officers; 

( 15) to make and alter bylaws, not inconsistent with the laws of this state, for 
the administration and regulation of the affairs of the financing council; and 

( 16) whether included in the foregoing or not, to have and exercise all powers 
necessary or appropriate to effect any or all of the purposes for which the financing 
council is organized. Provided, however, that the financing council shall not be 
authorized to incur financial obligations under this Act unless payable solely from 
the proceeds of bonds, revenues derived from the lease or sale of health-related 
equipment or realized from a loan made by the financing council to finance or 
refinance in whole or in part directly or indirectly health-related equipment, 
revenues derived from the operation or ownership of health-related equipment, or 
any other revenues, including insurance proceeds, as may be provided by a 
participating health-care provider, any one or more; provided further, however, that 
nothing in this Act shall be interpreted to bestow upon the financing council the 
power of taxation, the power of eminent domain, the police power, or any 
equivalent sovereign power of this state or the hospital advisory council. Nothing 
in this section grants any authority to officers or trustees of the financing council 
for the exercise of any of the foregoing powers, inconsistent with limitations on any 
of the same which may be expressly set forth in this Act or in the bylaws or in any 
other laws of this state. Authority of officers and trustees to act beyond the scope 
of the purpose or purposes of the financing council is not granted by any provision 
of this section. 

Sec. 8. The financing council is [not] an "agency" as defined in the 
Administrative Procedure and Texas Register Act, as amended (Article 6252-13a, 
Vernon's Texas Civil Statutes), and is [not] subject to the provisions of such Act. 
The financing council is [not] a public agency and [political subdivision or] body 
politic of the state. The financing council is, however, prohibited from using any 
money of the state and, therefore, [is prohibited fmm using any money of the state 
01 the hospital adviso1y council, and, therefore,] shall not be subject to public 
bidding requirements of the state. 

Sec. 11. All expenses of the financing council incurred in carrying out the 
provisions of this Act shall be payable solely from funds provided under the 
authority of this Act, and no liability under this Act shall be incurred by the 
financing council beyond the extent to which money shall have been provided under 
this Act by the sale of bonds or by participating health-care providers; except that, 
for the purposes. of meeting the necessary expenses of initial organization and 
operation of the financing council for the period commencing with the organization 
of the financing council and continuing until such a date as the financing council 
derives money from funds provided to· it under the authority of this Act, the 
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financing council is empowered to borrow such money as the financing council may 
require. Such money borrowed by the financing cmmcil shall subsequently be 
charged to and apportior1e<l· :among participitin~%~¥1th-care providers. [No 
expenses of the financing council shall be paid by the hospital advis01y council, and 
the hospital aciviso1y council and each membet shall incm no liability undet this 
Act. The hospital advis01y council shall not lend money to the financing council.] 

Sec. 26. (a) No [The financing council shall be a nonpiofit public benefit 
co1p01ation, and no] part of the [its] net earnings of the financing council remaining 
after its bonds and its expenses have been paid shall inure to the benefit of any 
person other than the state. 

(b) The legislature may in its sole discretion and at any time alter the 
structure, organization, programs, or activities of the financing council, subject only 
to any limitation provided by the- constitution and the laws of the state and of the 
United States relating to the impairment of contracts entered into by the financing . 
council. The books and records of the financing council are subject to the open 
records law, Chapter 424, Acts of the 63rd Legislature, Regular Session, 1973 
(Article 6252-17a, Vernon's Texas Civil Statutes). [Rep1esentatives of the hospital 
adviso1y council shall have access at any time to all books and 1ecords of the 
financing council.] 

(c) Whenever all bonds and obligations of the financing council have been 
paid and discharged or adequate provision has been made therefor the legislature 
may dissolve the financing council. 

(d) Whenever dissolution of the financing council occurs the title to all funds 
and properties then owned by the financing council shall automatically vest in the 
state without any further conveyance, transfer, or act of any kind whatsoever. 

(e) The dissolution of the financing council shall not take away or impair any 
remedy available to or against the financing council or its trustees or officers for any 
right or claim existing, or any liability incurred, prior to such dissolution if action 
or other proceeding thereon is commenced within three years after the date of such 
·dissolution. Any such action or proceeding by or against the financing council may 
be prosecuted or defended by the financing council in its [coip01ate] name. The 
trustees and officers shall have the power to take such [c01p01ate 01 othet] action 
that shall be appropriate to protect such remedy, right, or claim. 

SECTION 10. Section 6(c), Texas Hospital Equipment Financing Act 
(Article 4437e-3, Vernon's Texas Civil Statutes), is amended to read as follows: 

(c) The chairman, vice-chairman, secretary, and, if elected, the treasurer and 
any assistant secretaries of the board shall be elected at the first meeting of the board 
after all trustees have been appointed and qualified for office by executing the surety 
bond required by this Act of each trustee. Thereafter, officers of the board shall be 
elected at the first meeting of the board on or following September 1 [fuly--tT] of 
each odd-numbered year, or at any time necessary to fill a vacancy. 

SECTION 11. Section 15(a), Texas Hospital Equipment Financing Act 
(Article 4437e-3, Vernon's Texas Civil Statutes), is amended to read as follows: 

(a) The financing council's bonds issued under the provisions of this Act shall 
not constitute obligations of [the hospital advis01y council,] the Texas Department 
of Health, the state, or any political subdivision or agency thereof (other than the 
financing council) or a pledge of the faith and credit of any of them. The issuance 
of bonds under the provisions of this Act shall. not directly or indirectly or 
contingently obligate the state or any political subdivision or agency thereof to levy 
any form of taxation therefor or to make any appropriation for their payment. All 
bonds issued by the financing council pursuant to the provisions of this Act are 
payable and shall state that they are payable solely from the funds pledged for their 
payment in accordance with the resolution authorizing their issuance or of any trust 
indenture or mortgage or deed of trust executed as security therefor. 
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ARTICLE 14 
SECTION 1. DEFINITIONS. In this article: 
(1) "Board" means the Texas Board of Health. 
(2) "Department" means the Texas Department of Health. 
(3) "Resident" means a person who is physically present and living 

voluntarily in the state and whose stay is not temporary. 
SECTION 2. DENTAL HEALTH PROGRAMS. (a) The department, with 

approval of the board, may establish dental health programs to provide: 
(I) dental treatment services to indigent residents under 18 years of age; 
(2) dental disease prevention services for residents, including the provision of 

grants to communities to purchase equipment and supplies and provide training for 
the fluoridation of the community's public water supply; and 

(3) dental education services. 
(b) The dental treatment. program must use or improve existing dental 

treatment delivery systems before developing new systems and must use private 
sector dental treatment services to the maximum extent possible. 

SECTION 3. IMPLEMENTATION. The board shall: 
(1) adopt rules it considers necessary to define the dental and financial 

standards for eligibility and the scope of services available under the dental 
treatment program; 

(2) adopt substantive and procedural rules for the selection of communities 
and other entities to participate in the dental disease prevention program; and 

(3) adopt any other rules necessary to implement this article. 
SECTION 4. CONTRACTS. The department may enter into contracts or 

agreements it considers necessary to implement this article. The contracts may 
provide for payment by the state, within the limits of funds available, for supplies, 
equipment, and services and may be negotiated with other departments, agencies, 
boards, educational institutions, individuals, and governmental entities. 

SECTION 5. FUNDS. The department may seek, receive, and expend any 
funds received through appropriations, grants, donations, or contributions from 
public or private sources for the purposes of programs established under this article. 

SECTION 6. COOPERATION WITH FEDERAL GOVERNMENT. The 
department may make agreements, arrangements, or plans to cooperate with the 
federal government in carrying out the purposes of this article or any federal statute, 
rule, or regulation pertaining to dental health. 

SECTION 7. FEES. Program participants may be charged a fee for the 
services of any of the programs of dental health according to the rules adopted by 
the board. 

SECTION 8. MODIFICATION, SUSPENSION, OR TERMINATION OF 
SERVICES. (a) The department, after notice to the persons affected and an 
opportunity for a fair hearing, for good cause may modify, suspend, or terminate 
services to a person who is receiving services from the department. 

(b) The criteria for departmental action authorized under this section shall be 
contained in rules adopted by the board. 

ARTICLE 15 
SECTION 1. DEFINITIONS. In this article: 
(1) "Board" means the Texas Board of Health. 
(2) "Department" means the Texas Department of Health. 
(3) "Heart disease or defect" means an abnormality or disease of the heart or 

major blood vessel near the heart. 
SECTION 2. · CHILDREN'S OUTREACH HEART PROGRAM. The 

department, with approval of the board, may establish a children's outreach heart 
program to provide: · 
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( l) prediagnostic cardiac screening and follow-up evaluation services to 
persons under 21 years of age who are from low-income families and who may have 
a heart disease or defect; an<:t~>~ - ,::'.::?co';,,;~~~-

(2) training to local physicians and public health nurses in heart disease or 
defect screening and diagnostic procedures. 

SECTION 3. IMPLEMENTATION. The board shall adopt rules it considers 
necessary to define the medical and financial standards for eligibility and the scope 
of the program. 

SECTION 4. CONTRACTS. The department may enter into contracts or 
agreements it considers necessary to facilitate the provision of services under this 
article, including contracts with other departments, agencies, boards, educational 
institutions, individuals, county governments, municipal governments, states, and 
the United States. 

SECTION 5. FUNDS. The department may seek, receive, and expend any 
funds received through appropriations, grants, donations, or contributions from 
public or private sources for the purposes of the program. 

SECTION 6. FEES. Recipients of services or training provided by the 
program may be charged a fee for services or training according to rules adopted 

. by the board. 
ARTICLE 16 

SECTION 1. SHORT TITLE. This article may be cited as the Texas 
Ambulatory Surgical Center Licensing Act. 

SECTION 2. DEANITIONS. In this article: 
(l) "Ambulatory surgical center" means a facility that operates primarily to 

provide surgical services to patients who do not require overnight hospital care. 
(2) "Board" means the Texas Board of Health. 
(3) "Department" means the Texas Department of Health. 
(4) "Person" means any individual, firm, partnership, corporation, or 

association. 
SECTION 3. DUTIES OF THE BOARD. (a) The board shall adopt rules 

necessary to implement this article, including requirements for the issuance, 
renewal, denial, suspension, and revocation of a license to operate an ambulatory 
surgical center. 

(b) The board shall set minimum standards for: 
(I) the construction and design of an ambulatory surgical center, including 

plumbing, heating,. lighting, ventilation, and other design standards that are 
necessary to ensure the health and safety of patients; 

(2) the qualifications of the professional staff and other personnel at an 
ambulatory surgical center; · 

(3) the equipment essential to the health and welfare of the patients; 
(4) sanitary and hygienic conditions within the ambulatory surgical center 

and its surroundings; and 
(5) a quality assurance program for patient care. 
(c) Standards set under this section may not exceed the minimum standards 

for certification under Title XVIII of the Social Security Act, as added July 30, 1965 
(Public Law 89-97). 

(d) The board shall set all fees imposed by this article in amounts reasonable 
and necessary to defray the costs of administering this Article. 

(e) Subsection (b) of this section does not authorize the board to establish the 
qualifications of licensed practitioners or permit the board to authorize persons to 
provide health care services who are not authorized to provide those services under 
other state laws. 

SECTION 4. LICENSE REQUIREMENT; EXEMPTIONS. (a) A person 
may not establish or operate an ambulatory surgical center in this state without a 
license issued under this Article. 
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(b) The following facilities are not required to be licensed under this article: 
( 1) an office or clinic of a licensed physician, dentist, or podiatrist; 
(2) a licensed nursing home; or 
(3) a licensed hospital. 
SECTION 5. AMBULATORY SURGICAL CENTER LICENSE; FEES; 

INSPECTION. (a) An applicant for an ambulatory surgical center license must 
submit an application to the department on a fo911 prescribed by the department. 
The application must contain evidence that there are one or more physicians, 
dentists, or podiatrists on the staff of the ambulatory surgical center who are 
currently licensed by the appropriate state licensing board. 

(b) Each application must be accompanied by a nonrefundable license fee in 
an amount set by the board. The license fee shall be paid annually on renewal of 
the license. 

(c) The department shall issue a license if on inspection and investigation it 
finds that the applicant and center meet the requirements of this article and the 
standards set under this Article. 

(d) All ambulatory surgical centers licensed by the department that have been 
certified under Title XVIII of the Social Security Act may not be subject to 
additional licensing inspections under this article so long as the certification is 
maintained. Those facilities are only required to annually remit any license fees and 
submit the results or inspection results report from the certification body in order 
to be issued a license by the department. 

( e) A license issued under this article is not transferable or assignable. A 
separate license is needed for each separate facility. 

SECTION 6. DISPOSITION OF FUNDS. The ambulatory surgical center 
licensing fund is established as a special fund in the state treasury. All fees collected 
under this article shall be deposited to the credit of the ambulatory surgical center 
licensing fund and may be appropriated to the department only to administer and 
enforce this article. 

SECTION 7. INSPECTIONS. The department may inspect an ambulatory 
surgical center at reasonable times as necessary to assure compliance with this 
article. 

SECTION 8. DENIAL, REVOCATION, OR SUSPENSION OF LICENSE. 
(a) The department may deny, revoke, or suspend a license for a violation of this 
article or .rule adopted under this article. 

(b) The procedures by which the department denies, revokes, or suspends a 
license and the procedures by which the departmental action is appealed are 
governed by department rules for a contested case hearing and by the 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

SECTION 9. INJUNCTION. (a) If the department finds that a violation of 
the standards or licensing requirements prescribed by this article creates an 
immediate threat to the health and safety of the patients of an ambulatory surgical 
center, the department may petition the district court for a temporary restraining 
order to restrain continuing violations. 

(b) If a person violates the licensing requirements or the standards prescribed 
by this article, the department may petition the district court for an injunction to 
prohibit the person from continuing the violation or to restrain or prevent the 
establishment or operation of an institution without a license issued under this 
article. -

( c) On application for injunctive relief and a finding that a person is violating 
the licensing requirements or standards prescribed by this article, the district court 
shall grant any injunctive relief warranted by the facts. 

( d) At the request of the department, the attorney general shall institute and 
conduct the suits authorized in this section. 
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(e) Venue for a suit brought under this section is in the county in which the 
ambulatory surgical center is located or in Travis County."_ .. 

SECTION 10. PENALTIES."(a) A persorhvho''t{fublishes or operates an 
ambulatory surgical center without a license issued under-this article commits an 
offense. An offense under this article is a Class C misdemeanor. Each day of a 
continuing violation constitutes a separate offense. 

(b) A person who violates this article or who fails to comply with a rule or 
regulation authorized by this article is subject to a civil penalty ofnot less than $100 
nor more than $500 for each violation if the department determines the violation 
threatens the health and safety of a patient. Each day of a continuing violation 
constitutes a separate ground of recovery. 

ARTICLE 17 
SECTION I. SHORT TITLE. This article may be cited as the Texas Birthing 

Center Licensing Act. · 
SECTION 2. DEFINITIONS. In this article: 
( l) "Birthing center" means a facility, place, or institution at which a woman 

is scheduled to give birth following a normal, uncomplicated pregnancy. The term 
does not include a hospital or the residence of the woman giving birth. 

(2) "Board" means the Texas Board of Health. 
(3) "Department" means the Texas Department of Health. 
(4) "Person" means any individual, firm, partnership, corporation, or 

association. 
SECTION 3. DUTIES OF THE BOARD. (a) The boarq shall adopt rules 

necessary to implement this article. The rules shall establish different levels of 
licenses to operate a birthing center and shall include requirements for the issuance, 
renewal, denial, suspension, and revocation of each level of license. 

(b) The board shall set minimum standards for each level of license that 
pertain to: 

( l) qualifications for professional personnel; 
(2) qualifications for nonprofessional personnel; 
(3) treatment and services provided by a birthing center and the coordination 

of treatment and services; 
( 4) supervision of professional and nonprofessional personnel. 
(5) organizational structure of the birthing center, lines of authority, and 

delegation of responsibility; 
(6) clinical records kept by the birthing center; and 
(7) other aspects of birthing centers necessary to protect the public. 
(c) The board shall set all fees imposed by this article in amounts reasonable 

and necessary to defray the costs of administering this article. 
(d) Subsection (b) of this section does not authorize the board to establish the 

qualifications of licensed practitioners or permit the board to authorize persons to 
provide health care services who are not authorized to provide those services under 
other state laws. 

SECTION 4. LICENSE REQUIREMENT; EXEMPTIONS. (a) A person 
may not establish or operate a birthing center in this state without the appropriate 
license issued under this article. 

(b) The following facilities are not required to be licensed under this article: 
( l) a licensed ambulatory surgical center; 
(2) a licensed nursing home; or 
(3) a licensed hospital. 
SECTION 5. BIRTHING CENTER LICENSE; FEES; INSPECTION. (a) 

An applicant for a birthing center license must submit an application to the 
department on a form prescribed by the department. The application must contain 
evidence that the composition of the center's staff meets the guidelines adopted by 
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the board under this article for the level of license for which the applicant is 
applying. 

(b) Each application must be accompanied by a nonrefundable license fee in 
an amount set by the board. The license fee shall be paid annually on renewal of 
the license. 

(c) The department shall issue the appropriate license if on inspection and 
investigation it finds that the applicant and center meet the requirements of this 
article and the standards set under this article. 

(d) A license issued under this article is not transferable or assignable. A 
separate license is needed for each separate facility. 

SECTION 6. DISPOSITION OF FUNDS. The birthing center licensing 
fund is established as a special fund in the state treasury. All fees collected under 
this article shall be deposited to the credit of the birthing center licensing fund and 
may be appropriated to the department only to administer and enforce this article. 

SECTION 7. INSPECTIONS. The department may inspect a birthing center 
at reasonable times as necessary to assure compliance with this article. 

SECTION 8. DENIAL, REVOCATION, OR SUSPENSION OF LICENSE. 
(a) The department may deny, revoke, or suspend a license for a violation of this 
article or rule adopted under this article. 

(b) The procedures by which the department denies, revokes, or suspends a 
license and the procedures by which the departmental action is appealed are 
governed by department rules for a contested case hearing and by the 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

SECTION 9. INJUNCTION. (a) If the department finds that a violation of 
the standards or licensing requirements prescribed by this article creates an 
immediate threat to the health and safety of the patients of a birthing center, the 
department may petition the district court for a temporary restraining order to 
restrain continuing violations. 

(b) If a person violates the licensing requirements or the standards prescribed 
by this article, the department may petition the district court for an injunction to 
prohibit the person from continuing the violation or to restrain or prevent the 
establishment or operation of an institution without a license issued under this 
article. 

(c) On application for injunctive relief and a finding that a person is violating 
the licensing requirements or standards prescribed by this article, the district court 
shall grant any injunctive relief warranted by the facts. 

( d) At the request of the department, the attorney general shall institute and 
conduct the suits authorized in this section. 

(e) Venue for a suit brought under this section is in the county in which the 
birthing center is located or in Travis County. · 

SECTION IO. PENAL TIES. (a) A person who establishes or operates a 
birthing center without a license issued under this article commits an offense. An 
offense under this article is a Class C misdemeanor. Each day of a continuing 
violation constitutes a separate offense. 

(b) A person who violates this article or who fails to comply with a rule or 
regulation authorized by this article is subject to a civil penalty of not less than $100 
nor more than $500 for each violation if the department determines the violation 
threatens the health and safety of a patient. Each day of a continuing violation 
constitutes a separate ground of recovery. 

ARTICLE 18 
SECTION l. DEFINITIONS. In this article: 
(l) "Board" means the Texas Board of Health. 
(2) "Department" means the Texas Department of Health. 
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(3) "Hospital" means a general or special hospital licensed under the Texas 
Hospital Licensing Law (Article 4437f, Vernon's Texas Ciyil Statutes). 

SECTION 2. DAT kSYSTEM. (a) The departirie'nfshall establish a uniform 
reporting and collection system for hospital financial, utilization, and patient 
discharge data. 

(b) The board shall adopt necessary rules consistent with this article to govern 
the reporting and collection of data. 

SECTION 3. AGGREGATE HOSPITAL FINANCIAL AND 
UTILIZATION DAT A. (a) Each hospital shall submit to the department financial 
and utilization data for that hospital, including data relating to that hospital's: 

(I) total gross revenue, including: 
(A) Medicare gross revenue; 
(B) Medicaid gross revenue; 
(C) other revenue from state programs; 
(D) revenue from local government programs; 
(E) local tax support; 
(F) charitable contributions; 
(G) other third party payments; 
(H) gross inpatient revenue; and 
(I) gross outpatient revenue; 
(2) total deductions from gross revenue, including: 
(A) charity care; 
(B) bad debt; 
(C) contractual allowance; and 
(D) any other deductions; 
(3) total admissions, including: 
(A) Medicare admissions; 
(B) Medicaid admissions; 
(C) admissions under a local government program; 
(D) charity care admissions; and 
(E) any other type of admission; 
( 4) total discharges; 
(5) total patient days; 
(6) average length of stay; 
(7) total outpatient visits; 
(8) total assets; 
(9) total liabilities; 
(I 0) total cost of reimbursed and unreimbursed care for indigent patients; and 
(11) total cost of reimbursed and unreimbursed medical education. 
(b) The data must be based on the hospital's latest audited financial records. 
(c) The data must be submitted in the form and at the time established by the 

department. 
SECTION 4. HOSPITAL DISCHARGE ABSTRACT RECORDS. (a) The 

department shall establish a sampling method to collect hospital discharge abstract 
records relating to specific inpatient discharges from hospitals. The hospital 
discharge abstract records requested by the department must contain the data 
required by the department, including: 

(I) patient demographic data; 
(2) admission data, inducting the source and type of the data; 
(3) discharge data; 
(4) diagnoses and procedures; 
(5) total charges and the components of the charges; and 
(6) payor sources. 
(b) The data must be submitted in the form and at the time established by 

the department. 
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SECTION 5. USE OF DATA. (a) The department shall use the data 
collected under this article to publish an annual report regarding: 

( l) the amount of charity care, bad debt, and other uncompensated care 
hospitals provide; 

(2) the use of hospital services by indigent patients; and 
(3) the impact of indigent care services on hospitals. 
(b) The department shall also use the hospital discharge data collected under 

this article to publish periodic reports on the use of hospital services. 
SECTION 6. VERIFICATION OF DAT A. (a) Before the department may 

publish a report as prescribed by Section 5 of this article or otherWise make data 
available to the public, the department shall provide to each hospital a copy of the 
preliminary report or otherWise provide the hospital an opportunity to verify the 
data relating to that hospital. 

(b) If a hospital does not submit corrected data before the 31st day after the 
day on which the hospital received the preliminary report ·or other data, the 
department shall presume that the data is correct. 

SECTION 7. CONFIDENTIALITY. (a) Any data reported or submitted to 
the department under this article that relates to a specific patient or any financial 
data that relates to a provider or facility is confidential. Before the department may 
disclose such data under this article, the department must remove any information 
that would identify a specific patient, provider or facility. 

(b) Disclosure, distribution, or sale of confidential information obtained 
under this article or other violation of this section is prohibited. Any person who 
violates this section shall be guilty of a Class B misdemeanor. 

SECTION 8. ADVISORY COMMITTEE. (a) The board shall appoint a 
hospital data advisory committee to assist in the development of reporting 
requirements and in the interpretation and evaluation of the data received under 
this article. 

(b) The advisory committee must include representatives from: 
(l) the hospital industry; 
(2) private business; 
(3) the insurance industry; 
(4) state agencies such as the Texas Health and Human Services Coordinating 

Council, the Texas Department of Human Resources, and the Employees 
Retirement System of Texas; 

(5) consumer organizations; and 
(6) the Statewide Health Coordinating Council. 

ARTICLE 19 
SECTION l. Section 1.02, Texas Health Planning and Development Act 

(Article 4418h, Vernon's Texas Civil Statutes}, is amended to read as follows: 
"Section l.02. POLICY, PURPOSE. The policy of this state and the purpose 

of this Act are to insure that health-care services and facilities are made available 
to all citizens in an orderly and economical manner [and to meet the requirernents 
of, and to implement, the National Health Planning and Resources Development 
Act of 1974 (P.L. 93-641), as amended by the Health Planning and Resources 
Development Amendments of 1979 (P.L. 96-79), the fedeial mies and regulations 
promulgated under that Act, and other pertinent federal authority]. To achieve this 
public policy and purpose, it is essential that appropriate health planning activities 
be undertaken and implemented and that health-care services and facilities be 
provided in a manner that is cost effective and that is compatible with the 
health-care needs of the various areas and populations of the state." 

SECTION 2. Section l.03, Texas Health Planning and Development Act 
(Article 4418h, Vernon's Texas Civil Statutes), is amended by amending 
Subdivisions (9), ( 13), ( 15); and (18) and by adding Subdivisions ( 19) and (20) as 
follows: 
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"(9) 'Health-care facility,' referred to as 'facility,' means, regardless of 
ownership, a [public 01 ptivate] hospital, a long-term care nursing facility, including 
a skilled nursing or [facilitT,]; intermediate care' facilif~. or skilled nursing or 
intermediate care institution for mental disease, ambulatory surgical facility, family 
planning clinic which performs ambulatory surgical procedures, rural health 
initiative clinic, urban health intiative clinic, kidney disease treatment facility, 
inpatient rehabilitation facility, minor emergency center, inpatient hospice facility, 
diagnostic, imaging, or outpatient treatment facility, inpatient psychiatric facility, 
or inpatient substance abuse facility, and other facilities as defined by federal law, 
but does not include the office of physicians or practitioners of the healing arts singly 
or in groups in the conduct of their profession." 

"( 13) 'Party' means any person, excluding the commission, who by formal 
intervention or action as determined by rule of the commission participates in the 
consideration of a specific application by the commission." 

"(15) 'Project' means an activity [seivices, facility, 01 HMO] requiring a 
certificate of need or other action under this Act." 

"(18) 'Expenditure minimum' means: 
"~ a capital expenditure, not including the cost of equipment, that exceeds 

$2 million or. the adjusted amount set under Section 2.06 of this Act, if the 
expenditure is by or on behalf of an existing hospital, inpatient rehabilitation 
facility, inpatient psychiatric facility, or inpatient substance abuse facility; or 

"(B) a capital expenditure that exceeds $600,000 if the expenditure is by or 
on behalf of an existing health-care facility not listed in Paragraph (A) of this 
subdivision or any facility entering into long-term care skilled nursing and/or 
intermediate care services [$150,000 01 any othet unadjusted minimum as may be 
defined by fedetal law]. · 

"( 19) 'Hospital' means a general or special hospital licensed under the Texas 
Hospital Licensing Law (Article 4437f, Vernon's Texas Civil Statutes). · 

"(20) 'Long-term care facility and/or service' means that facility or service 
requiring a license for intermediate care and/or skilled nursing services under the 
nursing home licensure act (Article 4442c, Vernon's Texas Civil Statutes)." 

SECTION 3. Sections 2.0la, 2.02, 2.03, and 2.04, Texas Health Planning 
and Development Act (Article 44 l 8h, Vernon's Texas Civil Statutes), are amended 
to read as follows: 

"Section 2.0la. APPLICATION OF SUNSET ACT. The Texas Health 
Facilities Commission is subject to the Texas Sunset Act. Unless[, and unless] 
continued in existence as provided by that Act the commission is abolished, and 
Subchapters Band C of this Act expire effective September 1, 1997 [1985]. 

"Section 2.02. COMPOSITION.~ The commission is under the.direction 
of three commissioners appointed by the governor with the advice and consent of 
the senate. At least one commissioner, at the time of appointment, must be a 
resident of a county having a population of less than 50,000, according to the last 
preceding federal decennial census. However, a commissioner by moving to another 
county does not vacate the office. [The govemot shall not appoint to the 
commission any pe1son who is actively engaged as a health ca1e p1ovide1 01 who 
has any substantial pecuniaty inte1est in a facility.] 

"(b) The commissioners must be members of the general public. A person is 
not eligible for appointment as a commissioner ifthe person or the person's spouse: 

"(I) is employed by or participates in the management of a business entity 
or other organization regulated by the commission or receiving funds from the 
commission; 

"(2) owns, controls, or has, directly or indirectly, more than a 10 percent 
interest in a business entity or other organization regulated by the commission or 
receiving funds from the commission; or 
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"(3) uses or receives a substantial amount of tangible goods, services, or funds 
from the commission. 

"(c) A person who is required to register as a lobbyist under Chapter 422, Acts 
of the 63rd Legislature, Regular Session, 1973 (Article 6252-9c, Vernon's Texas 
Civil Statutes), by virtue of his activities for compensation in or on behalf of a 
profession related to the operation of the commission, may not serve as a member 
of the commission or act as the general counsel to the commission. 

"(d) An officer, employee, or paid consultant of a trade association in the 
health-care industry may not be a member or employee of the commission, nor may 
a person who cohabits with or is the spouse of an officer, managerial employee, or 
paid consultant of a trade association in the health-care industry be a member of 
the commission or an employee of the commission grade 17 and over, including 
exempt employees, according to the position classification schedule under the 
General Appropriations Act. 

"(e) Appointments to the commission shall be made without regard to the 
race, color, handicap, sex, religion, age, or national origin of the appointees. 

"Section 2.03. TERMS OF OFFICE; REMOVAL. {fil Commissioners hold 
office for staggered terms of six years, with the term of one commissioner expiring 
on February 1 of each odd-numbered year. 

"(b) It is a ground for removal from the commission if a· commissioner: 
"( 1) does not have at the time of appointment the qualifications required by 

Subsection (b) of Section 2.02 of this Act for appointment to the commission; 
"(2) does not maintain during the service on the commission the 

qualifications required by Subsection (b) of Section 2.02 of this Act for appointment 
to the commission; 

"(3) violates a prohibition established by Subsection (c) or (d) of Section 2.02 
of this Act; 

"(4) is unable to discharge his duties for a substantial portion of the term for 
which he was appointed because of illness or disability; or 

"( 5) is absent from more than one-half of the regularly scheduled commission 
meetings which the commissioner is eligible to attend during each calendar year, 
except when the absence is excused by majority vote of the commission. 

"(c) The validity of an action of the commission is not affected by the fact that 
it was taken when a ground for removal of a commissioner existed. 

"(d) If the general counsel has knowledge that a potential ground for removal 
exists, he shall notify the chairman of the commission of such ground. The 
chairman of the commission shall then notify the governor that a potential ground 
for removal exists. 

"Section 2.04 CHAIRMAN, VICE-CHAIRMAN. The governor shall 
biennially designate one commissioner to serve as chairman and one commissioner 
to serve as vice-chairman. The terms of the chairman and vice-chairman begin on 
September 1 of each odd-numbered year." 

SECTION 4. Sections 2.06, 2.07, and 2.09, Texas Health Planning and 
Development Act (Article 4418h, Vernon's Texas Civil Statutes), are amended to 
read as follows: ' 

"Section 2.06. GENERAL DUTIES OF COMMISSION. {fil In addition to 
the other powers and duties prescribed by this Act, the commission shall: 

"( 1) administer a state certificate of need program as prescribed by this Act 
[and to comply with fedeial law]; 

"(2) promulgate and adopt rules determined to be necessary for the 
administration and enforcement of Subchapters B and C of this Act; 

"(3) issue written orders regarding certificates of need, declaratory rulings, 
and other matters which may properly come before it; 

"(4) annually adjust the expenditure minimum provided by Subdivision (18) 
of Section 1.03 of this Act to reflect the change during the preceding 12-month 
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period in the Department of Commerce's composite construction cost index [make 
an annual report to the governor and the legislatnre,of.the:commission's operations 
and provide othe1 reports ii'i~f'tiii govem01 or "tii'~-i~~]ifttire may 1equi1e]; and 

"(5) [administe1 all funds entrusted to the commission, and 
"[(6) presc1ibe the pe1sonnel policies fo1 the commission and] perform other 

duties and functions that may be prescribed by law. 
"(b) The commission shall file annually with the governor and the presiding 

officer of each house of the legislature a complete and detailed written report 
accounting for all funds received and disbursed by the commission during the 
preceding year. The form of the annual report and the reporting time shall be that 
provided in the General Appropriations Act. 

"(c) The commission shall develop and implement policies which will 
provide the public with a reasonable opportunity to appear before the commission 
and to speak on any issue under the jurisdiction of the commission. 

"Section 2.07. EXECUTIVE OFFICER. (a) The chairman is the chief 
executive and administrative officer of the commission. 

"(b) In addition to the other powers and duties prescribed by this Act, the 
chairman as chief executive officer of the commission shall: 

"( 1) administer the duties and functions of the commission; 
"(2) employ and remove personnel and prescribe their duties, responsibilities, 

and compensation; [and] 
"(3) submit through and with the approval of the commission requests for 

appropriations and other funds to operate the commission~ 
"(4) administer all funds entrusted to the commission; and 
"(5) prescribe the personnel policies for the commission. 
"(c) In the absence of the chairman for any cause, the vice-chairman has the 

powers and duties assigned to the chairman. If the chairman and vice-chairman are 
both absent, the remaining commissioner has the powers and duties assigned to the 
chairman." . 

"Section 2.09. FUNDS . .@) For the purpose of carrying out its duties an 
functions, the commissio·n may apply for, contract for, receive, and expend any 
appropriations or grants from the state, the federal government, or any other public 
source, subject to any limitations and conditions prescribed by legislative 
appropriation. ' 

"(b). The State Auditor shall ·audit the financial transactions of the 
commission at least once during each biennium." 

SECTION 5. The Texas Health Planning and Development Act (Article 
4418h, Vernon's Texas Civil Statutes) is amended by adding Section 2.12 to read 
as follows: 

"Section 2.12. PERSONNEL. (a) The chairman or the chairman's designee 
shall prepare and maintain a written policy statement to assure implementation of 
a program of equal employment opportunity whereby all personnel transactions are 
made without regard to race, color, handicap, sex, religion, age, or national origin. 
The policy statement shall include: 

"( 1) personnel policies, including policies relating to recruitment, evaluation, 
selection, appointment, training, and promotion of personnel; 

"(2) a comprehensive analysis of the commission work force that meets 
federal or state guidelines; 

"(3) procedures by which a determination can be made of significant 
underutilization in the commission work force of all persons for whom federal or 
state guidelines encourage a more equitable balance; and 

"( 4) reasonable methods to appropriately address areas of significant 
underutilization in the commission work force of all persons for whom federal or 
state guidelines encourage a more equitable balance. 



1900 SENA TE JOURNAL-REGULAR SESSION 

"(b) The policy statements shall be filed with the governor's office not later 
than November l, 1985, cover an annual period, and be updated at least annually. 
The governor's office shall develop a biennial report to the legislature based on the 
information submitted. The report may be made separately or as a part of other 
biennial reports made to the legislature. 

"(c) The commission shall develop and implement policies which clearly 
define the respective responsibilities of the governing body of the commission and 
the staff of the commission. 

"(d) The commission shall provide to its members and employees as often as 
is necessary information regarding their qualifications under this Act and their 
responsibilities under applicable laws relating to standards of conduct for state 
officers or employees. 

"(e) The chairman or the chairman's designee shall develop an intraagency 
career ladder program, one part of which shall require the intraagency posting of 
all nonentry level positions concurrently with any public posting. 

"<O The chairman or the chairman's designee shall develop a system of 
annual performance evaluations based on measurable job tasks. All merit pay for . 
commission employees must be based on the system established under this 
subsection." 

SECTION 6. The Texas Health Planning and Development Act (Article 
4418h, Vernon's Texas Civil Statutes) is amended by adding Section 2.13 to read 
as follows: 

"Section 2.13. LIMITATIONS ON EMPLOYMENT AND 
REPRESENTATION. (a) No commissioner or commission employee shall, within 
one year after his service on or employment with the commission has ceased, appear 
in a hearing before the commission for any purpose. 

"(b) While ·associated with the commission or at any time after, a 
commissioner or commission employee may not represent a person, corporation, 
or other business entity before the commission or a court in a matter in which the 
commissioner or employee was personally involved while with the commission or 
in a matter that was within the commissioner's or employee's official responsibility 
while the commissioner or employee was associated with the commission." 

SECTION 7. The Texas Health Planning and Development Act (Article 
4418h, Vernon's Texas Civil Statutes) is amended by adding Section 2.14 to read 
as follows: 

"Section 2.14. PUBLIC INFORMATION AND COMPLAINTS. (a) The 
commission shall prepare information of public interest describing the functions of 
the commission and describing the commission's procedures by which complaints 
are filed with and resolved by the commission. The commission shall make the 
information available to the general public and appropriate state agencies. 

"(b) If a written complaint is filed with the commission alleging a violation 
of Subchapter C of this Act by an entity regulated by the commission, the 
commission, at least as frequently as quarterly and until final disposition of the 
complaint, shall notify the parties to the complaint of the status of the complaint 
unless notice would jeopardize an undercover investigation. 

"(c) The commission shall keep an information file about each complaint 
filed with the commission alleging a violation of Subchapter C of this Act by an 
entity regulated by the commission." 

SECTION 8. Subsections (a), (c), and (d), Section 3.01, Texas Health 
Planning and Development Act (Article 4418h, Vernon's Texas Civil Statutes), are 
amended to read as follows: 

"(a) Each person must obtain from the commission a certificate of need in 
accordance with this Act for a proposed project to: 

"( 1) obligate a capital expenditure by or on behalf of a health-care facility that 
exceeds the expenditure minimum in this Act; 
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"(2) increase the bed capacity of a hospital, an inpatient rehabilitation facility, 
an inpatient psychiatric facility,. or an inpatient substance abuse facility by more . 
than 20 beds during any two"year period; .,..,. ..... ,);;ttt: . 

"(3) increase the bed capacity of a long-term nursing ~are facility, including 
a skilled nursing or intermediate care·facility ora·skilled'~n1.irsing or intermediate 
care institution for mental disease, by more than 10 beds during any two-year 
period; 

"(4) add beds for long-term nursing care to an existing hospital, except where 
the hospital provides long-term care services, it may qualify under Subdivision (3) 
above; or 

"(5) establish a new health-care facility or offer a new long-term nursing care 
service; 

"(6) make an expenditure of$500,000 or more for any single piece of medical 
equipment [offe1 a new institutional health caie se1 vice, 

"[(3) te1111inate an existing institutional health-caie seJVice whe1e the 
tennination is associated with the obligation of any capital expenditme, 

. · "[(4) acquiie maj01 medical equipment costing m01e than the expenditme 
minimum in this Act, unless the acquisition is exempt by commission 1 ale pmsuant 
to fedeial law, the commission shall, by mle, exempt such acquisitions to the 
maximum extent piemitted by fede1al law, 

"[(5) substantially change the bed capacity ofa health-caie facility whe1e the 
change is associated with the obligation of any capital expenditm e, OJ 

"[(6) acqui1e an existing health caie facility whe1e the acquisition is associated 
with the obligation of any capital expenditme, unless the acquisition is exempt by 
commission mle pm suant to fedeial law, the commission shall, by mle, exempt 
such acquisitions to the maximum extent pe1111itted by fedeial law.]" 

"[(c) This section applies to a p1oposed pwject by an IIMO's ambulato1y caie 
facility OJ by OJ on behalf of ai1 inpatient health caie facility conb oiled di1 ectly 01 
indiiectly by an HMO OJ combination of IIMOs only in those ci1cumstances 
desciibed in P.L. 96-79). . 

"{fl [(d}] The commission by rule shall define and determine the terms and 
conditions under which a project comes within the meaning of this section. In this 
regard, the commission by rule shall exempt: · 

"ill[, to the extent pe11nitted by fedeial law, the acquisition of maj01 medical 
equipment to be used solely fm 1esea1ch,] the offering of an institutional health 
service solely for research; 

"ill[;-or] the obligation ofcapital expenditures solely for research; 
"(3} the acquisition of equipment, costing less. than $500,000, except when 

the equipment is acquired as part of a project that is otherwise subject to review 
under Subsection (a) of this section; 

"(4) all nonmedical capital expenditures; 
"(5) the acquisition of an existing health-care facility; . 
"(6) the establishment of a swing-bed service by a facility, but orily if the 

service is established and maintained in accordance with federal statutes and 
regulations governing the rural swing-bed program and the swing-beds will be used 
exclusively by Medicare patients, although the commission by rule shall require the 
facility to notify the commission of the project; 

"(7) all projects receiving legislative authorization and appropriations or 
authorized by general obligation bonds; 

"(8) the construction by an existing hospital of a new health-care facility, 
excluding an inpatient facility, if: · 

"(A) the capital expenditure for the new facility does not exceed the 
expenditure minimum in this Act; 

"(B) the new facility is located in the existing hospital's medical service area 
as determined by the commission; and 
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"(C) the new facility is limited to outpatient services only; and 
"(9) the conversion by an existing hospital of existing licensed beds within an 

existing structure to skilled nursing care beds to be used exclusively for Medicare 
patients on the following basis: 

"(A) for not more than 20 beds in a two-year period; and 
"(B) according to abbreviated notice and hearing provisions adopted by the 

commission to expedite the decision. In establishing such rules, the commission 
shall restrict the criteria for its review to the following and no other: 

"(i) acceptance of an application to so convert within five days of the filing 
of same; 

"(ii) published notice in the county of the application within 15 days of the 
filing of such application; 

"(iii) receipt of any contesting parties request to become a party within 10 
days of publication of such notice; 

"(iv) if contested by a properly admitted party, a hearing within 40 days of 
filing of the application; 

"(v) a decision on the application within 45 days of filing of the application; 
"(vi) a determination of only the following, whether in a contested hearing 

or waived hearing: 
"(aa) there are insufficient skilled nursing beds within the county; 
"(bb) the applicant hospital has unused existing bed capacity· within its 

existing facility; 
"(cc) the certification by the State Medicare Agency that there are no skilled 

nursing beds which are medicare certified in the applicant's county shall constitute 
a prima facie case; 

"(C) if there are no admitted parties to such applications, the commission 
shall issue its order permitting such conversion immediately after the time within 
which to become a party has expired; 

"(D) if a person contests an application for a certificate of need under this 
subsection, the commission shall charge the person the same fee as the applicant 
to participate in the hearing on the application. 

"(d) Notwithstanding Subdivision (5) of Subsection c of this section, a 
transfer or conveyance of a 50 percent or more interest in a certificate of need to 
establish a new health-care facility on which construction has not begun may not 
be consummated without prior review and approval by the commission. The 
commission shall adopt rules prescribing the procedures and review criteria for 
proposed transfers or conveyances. If a transfer or conveyance is consummated 
without prior review and approval by the commission, the certificate of need is 
subject to forfeiture as prescribed by Section 3.13 of this Act. [In addition, the 
commission shall p1omulgate JUies fo1 detennining the costs of acquiiing facilities 
01 equipment if facilities 01 equipment aie leased 01 donated.]" 

SECTION 9. Sections 3.04 and 3.05, Texas Health Planning and 
Development Act (Article 4418h, Vernon's Texas Civil Statutes), are amended to 
read as follows: 

"Section 3.04. APPLICATION FOR CERTIFICATE OF NEED. (a) A 
person may apply for a certificate of need by submitting a written application to the 
commission. The application must be prepared in the form and contain the 
information required in rules promulgated by the commission. The commission 
may not require the submission of preapplication reports or notices by potential 
applicants or require a person to submit an architectural drawing or floor plan of 
a proposed project. 

"(b) Each application for certificate of need must be accompanied by the 
required application fee [except as p10hibited by fedeial law]. All application fees 
shall be deposited in the state treasury and shall be expended by the commission 
for the administration and enforcement of this Act. 
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"(c) An application for a certificate of need may not be accepted and dated 
unless the applicant has provided the information required by the commission 
under Subsection (b) of Seetion 4.09 of this Act"fo,.llie ·department and the 
department has notified the commission. A person who has not provided the 
information required by the commission under Subsection (b) of Section 4.09 of 
this Act to the department may not participate in a hearing on an application for 
a certificate of need. 

"Section 3.05. FEES [APPLICATION FEE].@} The maximum application 
fee is $15,000 or one [$7,500 01 2) percent of the total cost of the proposed project, 
whichever is less, and the minimum application fee is $25, and within these limits 
the commission by rule shall establish a schedule of application fees for the various 
types and sizes of projects, with fees for the more substantial projects set at nearer 
the maximum and fees for the smaller projects set at nearer the minimum. 

"(b) if a person contests an application for a certificate . of need, the 
commission may charge the person a reasonable fee to participate in the hearing on 
the application. The fee is due at the time the person files a request to contest the 
application. 

"(c) If the General Appropriations Act does not specify the amount ofa fee, 
the commission shall establish reasonable and necessary fees for the administration 
of this Act in amounts not to exceed the amounts prescribed by this section. 

"(d) The commission may not maintain unnecessary fund balances. Fee 
amounts shall be set in accordance with this prohibition." 

SECTION 10. Subsections (a) and (b), Section 3.06, Texas Health Planning 
and Development Act (Article 44 l 8h, Vernon's Texas Civil Statutes), are amended 
to read as follows: 

"(a) Each application for a certificate of need shall be reviewed and a 
determination made within seven [t6) working days after the date of its receipt 
whether the application complies with the rules governing the preparation and 
submission of applications. 

"(b) If the application complies with the.rules governing the preparation and 
submission of applications, the chairman shall, pursuant to commission rules: 

"( 1) declare the application to be sufficient and shall accept and date the 
application; 

"(2) prepare a notice of the application [schedule a hearing on the application 
which on a showing of good cause by the applicant 01 the par ties, may be postponed 
fm a 1easonable period of time not to exceed 45 days); and 

"(3) provide written notification of the application to affected persons and to 
the health systems agency within whose boundary the project is located [of the time, 
place, and mattei to be considered at the hearing]." 

SECTION 11. Subsection (a), Section 3.07, Texas Health Planning and 
Development Act (Article 4418h, Vernon's Texas Civil Statutes), is amended to 
read as follows: 

"(a) The applicant shall publish public notice of the [hearing to be held by the 
commission on an] application for a certificate of need in at least one newspaper 
of general circulation in the locality within· which the proposed service or facility 
would be developed." 

SECTION 12. Subsection (a), Section 3.08, Texas Health Planning and 
Development Act (Article 4418h, Vernon's Texas Civil Statutes), is amended to 
read as follows: · 

"(a) A health systems agency may review an application transmitted to it and 
may provide written comments to the commission and to the applicant under rules 
adopted by the commission [not later than the 60th day after the day the application 
is--dated 1." 
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SECTION 13. Subdivision (1), Subsection (b), Section 3.09, Texas Health 
Planning and Development Act (Article 4418h, Vernon's Texas Civil Statutes), is 
amended to read as follows: 

"(b)(l) If a health systems agency has submitted written comments 
concerning an application to the commission and the applicant as provided in 
Section 3.08 of this Act, a representative or representatives of that agency may 
present testimony and evidence for or against that application at the hearing. Any 
other interested party may present evidence or testimony for or against an 
application pursuant to rules promulgated by the commission if the party has filed 
with the department the information required by the commission under Subsection 
(b) of Section 4.09 of this Act. The commission may not participate as a party in 
a hearing on an application. Testimony may be presented orally or in writing." 

SECTION 14. Subsections (b) and (c), Section 3.10, Texas Health Planning 
and Development Act (Article 4418h, Vernon's Texas Civil Statutes), are amended 
to read as follows: 

"(b) Criteria established by the commission must include at least the 
following: 

"(I) whether a proposed project is necessary to meet the health-care 
requirements [needs] of the community or population to be served; 

"(2) whether a proposed project would adversely affect an existing health-care 
facility that serves or is approved to serve the community or population the 
proposed project would serve [can be adequately staffed and opetated when 
completed]; 

"(3) whether the cost of a proposed project is economically feasible; 
"(4) [if applicable, whethe1 a p1oposed p1oject meets the special needs and 

ci1cumstances fo1 1 mal 01 spaisely populated aieas, and] 
"(5) . if applicable, whether a [the] proposed project meets the special needs of 

facilities that provide substantiaCservices to indigent individuaiS;and -
"(5) whether the proposed project, if the project is a long-term care nursing 

facility, including a skilled nursing or intermediate care facility or a skilled nursing 
or intermediate care institution for mental disease, can be adequately staffed and 
operated when completed [fo1 special se1 vices 01 special facilities]. 

"(c) An applicant must prove a prima facie case that addresses each 
application criterion set by the commission. The commission shall adopt rules 
relating to the evidence necessary to prove a prima facie case. If an applicant proves 
a prima facie case, the commission shall issue the certificate of need unless a 
contesting party proves that an applicable criterion has not been met [In developing 
oite1ia the commission shall conside1 at least the following]: 

"[(l) the 1ecommendations, if any, of the Texas Depaitment of Health, the 
Texas Boa1d of Mental Health and Mental Reta1dation, the Texas Depa1 tment of 
Human Resomces, and the governing boa1ds of othe1 state agencies; 

"[(2) the 1elationship of a p1oposed p10ject to the state health plan and the 
health systems plan and annual implementation plan of the app1opiiate health 
systems agency; 

"[(3) the special needs and ci1cumstances of facilities that p10vide substantial 
se1 vices to indigents; , 

"[(4) the special needs and ci1cumstances · of facilities that p1ovide a 
substaritial portion of their services to pet sons 1esiding outside the a1eas in which 
the facilities a1 e located, 

"[(5) the possible effects of a p1oject on existing facilities, and 
"[(6) the special needs · and chcumstances of health maintenance 

01 ganizations]." 
SECTION 15. Subsections (a) and (d), Section 3.11, Texas Health Planning 

and Development Act (Article 44 I 8h, Vernon's Texas Civil Statutes), are amended 
to read as follows: 
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"(a) The commission shall either grant or deny a contested application for a 
certificate of need by written order not later than the 90tp_day following the date 
of publication of public notfoe[~ unless the date ofth~heruiltg was delayed pmsuant 
to Section 3.06(b)(2) of this Act, in which case the deadline for the 01de1 is extended 
accm dingly, 01] unless a later date is agreed on in writing by the applicant and the 
commission. The commission shall either grant or deny an uncontested application 
for a certificate of need by written order not later than the 45th day after the date 
of the publication of public notice. The commission by rule shall develop a system 
of expedited review for an uncontested application." 

"(d) The commission may prescribe as conditions to a certificate of need 
limits on project cost, time periods for development and completion of a project, 
limits on the scope of the project, project status reports, and other conditions as may 
be placed in the order necessary for administering this Act. The commission may 
not require a certificate holder to amend a certificate of need order to address a cost 
overrun or gross square footage overrun which does not exceed by 10 percent the 
cost limitation or gross square footage limitation established as a condition in the 
certificate of need order." 

SECTION 16 Subsections (b) through (f), Section 3.14, Texas Health 
Planning and Development Act (Article 4418h, Vernon's Texas Civil Statutes), are 
amended to read as follows: 

"(b) If requested by the commission, the attorney general may institute a legal 
action to enjoin an alleged violation of Subchapter C of this Act or to recover civil 
penalties as provided by this subchapter. 

"(c) No agen_cy of the state or any of its political subdivisions may appropriate 
or grant funds or assist in any way a person, applicant, facility, or certificate holder 
who is or whose project is in violation of Subchapter C of this Act. 

"(d) No permit to build or license to operate a facility or license to provide 
a service may be issued for a project or to a person in violation of Subchapter C of 
this Act, by the state or a political subdivision or instrumentality of the state. 

"(e) A person who violates Subchapter C of this Act is subject to a civil penalty 
of no greater than $100 for each act of violation and for each day of violation, as 
the court may deem proper, to be recovered in the manner provided in this 
subchapter. Such civil penalties assessed for violations ofSubchapter C of this Act 
shall be deposited in the State Treasury and shall be expended by the commission 
for the administration and enforcement of Subchapter C of this Act. 

"(f) A person who has been judicially determined to be in violation of 
Subchapter C of this Act, and who has paid all imposed civil penalties and has made 
a proper application to the commission, shall not be deemed to be in violation of 
Subchapter C of this Act." -

SECTION 17. The Texas Health Planning and Development Act (Article 
4418h, Vernon's Texas Civil Statutes) is amended by adding Section 4.09 to read 
as follows: · 

"Section 4.09. MEMORANDUM OF UNDERSTANDING. (a) The 
department and the commission shall execute a memorandum of understanding 
clearly defines the duties of each agency and the procedures for collecting and 
disseminating information under Section 4.03 of this Act. 

"(b) The memorandum must contain a provision specifying what 
information required by the department under Section 4.03 of this Act is required 
for the commission to receive to effectively make determinations about the need for 
proposed projects. 

"(c) The memorandum must contain a provision requiring the department 
to timely notify the commission if an applicant or a party has not timely submitted 
information required by the commission under Subsection (b) of this section. 

"(d) Not later than the last month of each fiscal year, the department and the 
commission shall review and update the memorandum. 
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"(e) Each agency shall adopt the memorandum of understanding as a rule. 
All revisions to the memorandum must be adopted as rules." 

SECTION 18. There is hereby appropriated from the general revenue fund 
$1, 150,652 for the year ending August 31, 1986 and $1,157,052 for the year ending 
August 31, 1987 to implement the provisions of ARTICLE 19 of this Act. For each 
year of the biennium $158,600 shall be used to pay the salaries of the 
commissioners, with one at $55,400 and two at $51,600. For the fiscal year ending 
August 31, 1986, $992,052 shall be designated for the certification program and for 
the fiscal year ending August 31, 1987, $998,452 shall be designated for the 
certification program. 

SECTION 19. (a) For those applications pending on the effective date of this 
Act, the Texas Health Facilities Commission by rule shall establish procedures for 
determining whether any jurisdictional basis remains for ruling on the application. 
The procedures shall include provisions for the administrative withdrawal of those 
applications for which no jurisdictional basis remains and shall ·provide the 
opportunity for all parties to respond to the proposed administrative withdrawal of 
a contested application. If the proposed administrative withdrawal of a contested 
application is opposed by an applicant or party, the commission shall issue a 
declaratory ruling as to the continuing requirement for a certificate of need or other 
commission action. If the commission determines that jurisdiction remains over the 
application, the commission shall then proceed with the processing of the 
application. ·· 

(b) For those applications dated and accepted before the effective date of this 
Act for which a jurisdictional basis remains for commission ruling, the provisions 
of the Texas Health Planning and Development Act (Article 44 l 8h, Vernon's Texas 
Civil Statutes) and commission rules in effect at the time of dating and acceptance 
of the applications apply. 

SECTION 20. A person serving a term as a commissioner on August 31, 
1985, is not required to have, during that term or during any subsequent and 
consecutive term, the public membership qualifications required by Subsection (b), 
Section 2.02, Texas Health Planning and Development Act (Article 4418h, 
Vernon's Texas Civil Statutes), as added by this Act, and is not required to comply 
with Section 2.13, Texas Health Planning and Development Act (Article 44 l 8h, 
Vernon's Texas Civil Statutes), as added by this Act, after the person leaves the 
commission. A commissioner is not subject to removal for the failure to have the 
qualifications. 

SECTION 21. Not later than January l, 1986, the Texas Department of 
Health and the Texas Health Facilities Commission shall complete and adopt a 
memorandum of understanding as prescribed by Section 4.09, Texas Health 
Planning and Development Act (Article 4418h, Vernon's Texas Civil Statutes), as 
added by this Act. 

SECTION 22. This ARTICLE takes effect September l, 1985 except that 
Section 7 of this ARTICLE takes effect September l, 1986. 

ARTICLE 20 
SECTION 1. Section 1.04(c), Article 4414b, Revised Statutes, as amended by 

Section 3, Article l, of this Act, applies only to appointments made on the 
expiration of the terms of those members serving on the Texas Board of Health on 
the effective date of this Act. 

SECTION 2. The memorandum.of understanding required by Section 4(b), 
Chapter 387, Acts of the 65th Legislature, Regular Session, 1977 (Article 4437h, 
Vernon's Texas Civil Statutes), as amended by Section 3, Article 13, of this Act, 
must be executed and adopted not later than September l, 1986. 

SECTION 3. If any of the following bills is enacted by the 69th Legislatue 
at its regular session in 1985 and becomes law, the ·provisions of that Act prevail 
. over the provisions of this Act to the extent of any conflict: · · 
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SECTION 4. The change in law made by this Act does not affect a person's 
liability for civil penalties if, before the effective date of this Act, the person 
commenced the development of a project in violation of the Texas Health Planning 
and Development Act (Article 4418h, Vernon's Texas Civil Statutes) as the Act 
existed at the time of development, and the former law is continued in effect for the 
purpose of recovering those penalties. 

SECTION 5. This Act takes effect September I, 1985, except that: 
(I) Sections 4 and 10, Texas Ambulatory Surgical Center Licensing Act, as 

adopted by Article 16 of this Act, take effect January I, 1986; and 
(2) Sections 4 and 10, Texas Birthing Center Licensing Act, as adopted by 

Article 17 of this Act, take effect January I, 1986. 
SECTION 6. The importance of this legislation and the crowded condition 

of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended. 

The amendment was read. 

Senator Lyon offered the following amendment to Floor Amendment No. I: 

Floor Am,endment No. 2 

Amend Floor Amendment No. l for C.S.H.B. 2091 by adding a new Article 
20 to read as follows and renumbering the existing Article 20 accordingly: 

ARTICLE 20 
SECTION I. SHORT TITLE. This Article may be cited as the Texas 

Abortion.Facility Reporting and Licensing Act. 
SECTION 2. DEFINITIONS. For the purposes of this article: 
(1) ·:'Facility" means a place where abortions are performed. 
(2) "Abortion" means any act or procedure performed after the pregnancy 

has been medically verified with the intent to cause the termination of a pregnancy 
other thari for the purpose of either the birth of a live fetus or removing a dead fetus, 
and shall not include birth control devices or oral contraceptives. 

(3) . "Board" means the Texas Board of Health. 
(4) "Department" means the Texas Department of Health. 
(5) "Person" means any individual, firm, partnership, corporation, or 

association. 
(6) "Patient" means a female on whom an abortion is performed, but shall 

in no event be construed to include a fetus. 
SECTION 3. DUTIES OF THE BOARD. (a) The board shall adopt rules 

necessary to implement this article, including requirements for the issuance, 
renewal, denial, suspension, and revocation of a license, to operate a facility based 
on the minimum standards set out below. 

(b) The board shall set minimum standards to protect the health and safety 
of the patient. An abortion shall be performed only by a physician as defined by the 
provisions of Article 4495b, V.T.C.S. These standards shall be no more stringent 
than Medicare certification standards for: 

(I) qualifications for professional personnel; 
(2) qualifications for nonprofessional personnel; 
(3) medical treatment and medical services provided hy a facility 

and the coordination of treatment and services; 
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and 

(4) supervision of professional and nonprofessional personnel; 
(5) sanitary and hygenic conditions within the facility; 
(6) the equipment essential to the health and welfare of the patients; 

(7) clinical records kept by the facility. 
(c) The board shall set all fees imposed by this article in amounts reasonable 

and necessary to defray the costs of administering this article. 
(d) Subsection (b) of this section does not authorize the board to establish the 

qualifications of licensed practitioners or permit the board to authorize persons to 
provide health care services who are not authorized to provide those services under 
other laws of this state. 

SECTION 4. REPORTING REQUIREMENTS. (a) Each facility must 
submit an annual report to the department on each abortion that is performed at 
the facility on a form provided by the department. The report shall not identify by 
any means the physician performing the abortion or the patient on whom the 
abortion was performed. The report shall include the following information: 

( 1) Whether or not the facility at which the abortion is performed is licensed 
under this Article; 

(2) Patient's year of birth, race, marital status, and state and county of 
residence; 

(3) Type of abortion procedure; 
(4) The date the abortion was performed; 
(5) Whether the patient survived the abortion, and if the patient did not 

survive, the cause of death; 
(6) The period of gestation based on the best medical judgment of the 

attending physician at the time of the procedure; 
(7) The date, if known, of the patient's last menstrual cycle; 
(8) The number of previous live births of the patient; 
(9) The number of previous induced abortions of the patient; 
(b) All information and records held by the department under the provisions 

of this Article shall be strictly confidential and not considered open records for the 
purposes of Chapter 424, Acts of the 63rd Legislature, Regular Session, 1973, as 
amended (Article 6252-17a, Vernon's Texas Civil Statutes). Such information shall 
not be released or made public upon subpoena or otherwise, except that release may 
be made under the following circumstances: 

(I) release is made for statistical purposes only, so that no person, 
patient or facility may be identified; or 

(2) release is made with the consent of each person, patient and 
facility identified in the information released; or 

(3) release is made to medical personnel, appropriate state agencies, 
or county and district courts to enforce the provisions of this Article. 

(c) A violation of this section is punishable as a Class A misdemeanor. 
SECTION 5. LICENSE REQUIREMENT. A person may not establish or 

operate a facility in this state without the appropriate license issued under this 
article. 

SECTION 6. FACILITY LICENSE: FEES; INSPECTION. (a) An applicant 
for a facility license must submit an application to the department on a form 
prescribed by the department. The application must contain evidence that there are 
one or more physicians on the staff of the facility who are currently licensed by the 
Texas State Board of Medical Examiners. 

(b) Each application must be accompanied by a nonrefundable license fee in 
ail amount set by the board. The license fee shall be paid annually on renewal of 
the license. 
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( c) The department shall issue the appropriate license. if on inspection and 
investigation it finds that the applicant and facility meet the requirements of this 
article and the standards set under this article." .. "•:..,..·;;.'>,:['\.· 

( d) As a condition for the renewal of the license~ -hn annual report must be 
submitted to the department which includes the report called for in Section 4. 

(e) A license issued under this article is not transferable or assignable. A 
separate license is needed for each separate facility . 

. (t) Nothing in this article shall be construed to require a facility licensed under 
Article 4437f, V.T.C.S. or the office of a physician licensed under Article 4495b, 
V.T.C.S. to obtain a license under this Article, unless such office is utilized primarily 
for the purpose of performing abortions. 

SECTION 7. DISPOSITION OF FUNDS. The Facility Licensing Fund is 
established as a special fund in the state treasury. All fees collected under this article 
shall be deposited to the credit of the Facility Licensing Fund and shall be 
appropriated to the department only to administer and enforce this article. 

SECTION 8. INSPECTIONS. The department may inspect a facility at 
reasonable times as necessary to assure compliance with this article. 

SECTION 9. DENIAL, REVOCATION, OR SUSPENSION OF LICENSE. 
(a) The department may deny, revoke, or suspend a license for a violation 'of this 
article or rule adopted under this article. 

(b) The procedures by which the department denies, revokes, or suspends a 
license and the procedures by which the departmental action is appealed are 
governed by department rules for a contested case hearing and by the 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

SECTION 10. INJUNCTION. (a) If the department finds that a violation of 
the standards or licensing requirements prescribed by this article creates an 
immediate threat to the health and safety of the patients ofa facility, the department 
may petition the district court for a temporary restraining order to restrain 
continuing violations. 

(b) If a person violates the licensing requirements or the standards prescribed 
by this article, the department may petition the district court for an injunction to 
prohibit the person from continuing the violations or to restrain or prevent the 
establishment or operation of a facility without a license issued under this article. 

( c) On application for injunctive relief and a finding that a person is violating 
the licensing requirements or standards prescribed by this article, the district court 
may grant any injunctive relief warranted by the facts; 

(d) At the request of the department, the attorney general may institute and 
conduct the suits authorized in this section. -

(e) Venue for a suit brought under this section is in the county in which the 
facility is located or in Travis County. 

SECTION 11. PENAL TIES. (a) A person who establishes or operates a 
facility required to be licensed under this article and which is not licensed under this 
article commits an offense. An offense under this article is a Class C misdemeanor. 
Each day of a continuing violation constitutes a separate offense. 

(b) A person who knowingly violates this article or who knowingly Jails to 
comply with a rule or regulation authorized by this article is subject to a civil penalty 
of not less than $100 nor more than $500 for each violation if the department · 
determines the violation threatens the health and safety of a patient. Each day of 
a continuing violation constitutes a separate ground of recovery. 

SECTION 12. Nothing in this Article shall remove the responsibility or limit 
the ability of a physician to perform an abortion in an unlicensed facility if, at the 
commencement of the abortion, the physician reasonably believed that the abortion 
was necessary to prevent the death of the patient on whom the abortion was 
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performed or to prevent serious impairment of the patient's physical or mental 
condition. 

The amendment was read. 

(Senator Farabee in Chair) 

The amendment was adopted by the following vote: Yeas 28, Nays 3. 

Yeas: Barrientos, Blake, Brooks, Brown, Edwards, Farabee, Glasgow, Harris, 
Henderson, Howard, Jones, Kothmann, Krier, Leedom, Lyon, McFarland, 
Montford, Parker, Parmer, Santiesteban, Sarpalius, Sharp, Sims, Traeger, Truan, 
Uribe, Whitmire, Williams. 

Nays: Caperton, Mauzy, Washington. 

Senator Jones offered the following amendment to Floor Amendment No. 1: 

Floor Amendment No. 3 

Amend Floor Amendment No. 1 to C.S.H.B. 2091 by inserting a new 
ARTICLE 19 of the bill to read as follows and renumbering the existing succeeding 
ARTICLE(S) in consecutive numerical order: 

ARTICLE 19 
SECTION I. SHORT TITLE. This Act may be cited as the Opticians' 

Registry Act. 
SECTION 2. DEFINITIONS. In this Act: 
(I) "Dispensing Optician" or ophthalmic dispenser" means any person, 

except as permitted under Section 11 of this Act, who provides or offers to provide 
ophthalmic dispensing services or products to the public. 

(2) "Ophthalmic dispensing" means the design, verification, fitting, 
adjustment, and delivery of ophthalmic lenses, frames, and other specially -
fabricated ophthalmic or optical devices prescribed by a licensed physician or 
optometrist. It includes: 

(a) Prescription analysis and interpretation; 
(b) The taking of measurements to determine the size, shape, and 

specifications of the ophthalmic lenses, frames, or lens forms best suited to the 
wearer's need; 

(c) The preparation and delivery of work orders to laboratory technicians 
engaged in grinding lenses and fabricating ophthalmic products; 

(d) The verification of the quality of finished ophthalmic products; 
(e) The adjustment oflenses or frames to the intended wearer's face or eyes; 

and 
(f) The adjustment, repair, replacement, reproduction or duplication of 

previously prepared ophthalmic lenses, frames, or other specially fabricated 
ophthalmic or optical devices; the replacement, reproduction, duplication of 
previously dispensed contact lenses according to the original written prescription for 
contact lenses. 

(3) "Prescription" means written or, in case ofan emergency forreplacement 
oflost or damaged lenses, verbal directions from a licensed physician or optometrist 
for therapeutic or corrective lenses. A prescription consists of a description of the 
refractive power of an ophthalmic product and if necessary, of the vertex distance, 
cylinder, axis, and prism. A prescription for contact lenses must specify that it is for 
contact lenses. A prescription for contact lenses written by a licensed optometrist 
must be fully written as required by the Texas Optometry Act, in which case a 
dispensing optician registered under this Act may fabricate or order the 'contact 
lenses and dispense them with appropriate instructions for the care and handling 
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of the lenses, but shall make no measurements of the eye or the cornea or evaluate 
the physical fit of the lenses, by any means whatsoever. 

(4) "Board" means the-:.Texas Board ofHealth:'''~i{;;: 
(5) "Department" means the Texas Department i:lf Health. 
(6) "Advisory Council" means the Advisory Council of Opticians Registry. 
SECTION 3. PROHIBITED ACTS. (a) A person may not, except as 

permitted under Section 11 of this Act, provide or offer to provide ophthalmic 
dispensing services to the public unless the person is registered with and complies 
with this Act. 

(b) A person may not, unless registered under this Act, use any words, letters, 
abbreviations, or insignia that imply that the person may render ophthalmic 
dispensing services. 

(c) A person may not engage in dispensing contact lenses from an 
Optometrist's fully written contact lens prescription in any manner that would 
adjust or alter the specific, written instructions of the Optometrist. 

SECTION 4. DUTIES OF BOARDS: FEES: ADVISORY COUNCIL. 
(a) The board shall adopt rules to implement standards adopted under this Act. The 
board shall adopt rules relating to minimum requirements for the registration of 
dispensing opticians and the probation, suspension, denial, or revocation of 
registration. 

(b) The board shall appoint a nine-member advisory council to be known as 
the Advisory Council of the Opticians' Registry. The members shall be appointed 
from different geographical areas to ensure representation of urban ·and rural 
interests. 

(c) Each application must be accompanied by a nonrefundable license fee in 
an amount set by the board. The license fee shall be paid annually on renewal of 
the license. 

(d) The optician registry fund is established as a special fund in the state 
treasury. All fees collected under this article shall be deposited to the credit of the 
optician registry fund and may be appropriated to the department only to 
administer and enforce this article. 

(e) The board shall appoint members of the council as follows: 
( l) Three must be consumers; 
(2) One must be an optometrist licensed in this state; 
(3) Five must be dispensing opticians of which at least two must be registered 

under this act as spectacle dispensers and at least two must be registered under this 
act as contact lens dispensers. 

(f) The board shall adopt by rule the forms required by this Act. 
SECTION 5. POWERS AND DUTIES OF THE DEPARTMENT. (a) 

The department shall administer this Act; evaluate the qualifications of applicants, 
and provide for the examination of applicants. 

(b) The department shall investigate persons engaging in practices that violate 
this Act. · 

(c) The department shall employ administrative and clerical staff as necessary 
to carry out this Act. 

SECTION 6. EXAMINATIONS. (a) The department shall administer a 
written qualifying spectacle-dispensing examination and a written qualifying 
contact lens examination at least once a year to applicants for registration. The 
qualifying examinations shall be professionally constructed and validated and 
objectively administered and scored. 

(b) If a person fails to pass a qualifying examination, the person may reapply 
to take a subsequent examination. An applicant who fails two successive 
examinations may not reapply until the applicant completes any remedial work 
required by the department. 
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SECTION 7. CERTIFICATE OF REGISTRATION. (a) On application 
and payment of a registration fee, the department shall issue a certificate of 
registration to an applicant who passes the examination required under Section 6 
of this Act. 

(b) A person may qualify and be registered as a contact lens dispenser, as a 
spectacle dispenser, or as both a contact lens dispenser and a spectacle dispenser. 

(c) A person issued a certificate by the department shall display the certificate 
in an appropriate public manner as specified by the board. 

(d) A certificate of registration is the property of the department and must be 
surrendered on demand. 

SECTION 8. RENEW AL OF REGISTRATION. (a) A certificate of 
registration issued under this Act is valid for one year from the date of issuance. To 
renew the registration, the registrant must submit an application for renewal in the 
manner prescribed by the board. The application must be accompanied by a 
renewal fee and evidence that the applicant has acceptably completed any 
. continuing education courses required by the rule of the board. 

(b) The department shall adopt a system under which registrations expire and 
are renewed on various dates of the year. 

(c) A person registered under this Act who does not renew the registration by 
the expiration date may renew the registration not later than 90 days after the 
expiration date by meeting the requirements set forth in this section and by paying 
a late penalty fee as prescribed by the board. · 

(d) The registration of a person who fails to meet the renewal requirements 
is void, and such a person may practice as a dispensing optician as provided by this 
Act until the person submits a new application, pays the appropriate fees, and meets 
the current requirements for registration. 

SECTiON 9. ENFORCEMENT; PENALTY. (a) The attorney general, 
or the district or county attorney for the county in which an alleged violation of this 
Act occurs, on the verified complaint of any person, shall enforce this Act and rules 
adopted under this Act by appropriate judicial proceedings in a court of competent 
jurisdiction. 

(b) A person commits an offense if the person violates this Act. An offense 
under this Act is a Class B misdemeanor. 

(c) The attorney general or prosecutor may sue in a court of competent 
jurisdiction to enjoin or restrain a person from violating this Act or a rule adopted 
under this Act. 

(d) In addition to granting injunctive relief or any other remedy provided by 
law, a court may impose a civil penalty for a violation of this Act or a rule adopted 
under this Act; 

SECTION 10. DENIAL, SUSPENSION, REVOCATION, AND 
PROBATION. (a) The department may refuse to issue a certificate of registration 
to an applicant, or may suspend or revoke a certificate of registration, or place on 
probation an individual who is registered under this Act for: 

( 1) Obtaining a certificate by means of fraud, misrepresentation, or 
concealment of material facts; 

(2) Selling, bartering, or offering to sell or barter a certificate of registration; 
(3) Violating any lawful order or rule rendered or adopted by the board; or 
(4) Violating Section 3 of this Act. 
(b) A person whose application of registration is denied, suspended, or 

revoked is entitled to a hearing before the department if the person submits a written 
request for a hearing to the department. A hearing is governed by department rules 
for a contested hearing and by the Administrative Procedure and Texas Register Act 
(Article 6252-13A, Vernon's Texas Civil Statutes). 

SECTION 11. APPLICATION OF THIS ACT. This Act does nof prevent, 
limit, or restrict; 
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( 1) Any person licensed in this state under any other law from engaging in the 
profession or occupationJqr which the person islic~P,.~aj; or 

(2) An individual, firm~· or corporation from empfbying a person registered 
under this Act. 

(3) Any employee of an optometrist licensed in this state from performing the 
duties of employment required by ·said optometrist nor does. it require such 
employee to be registered under this Act. 

(4) A licensed physician from treating or prescribing for his patients or 
directing or instructing others under his control, supervision, or direetion from 
aiding or ministering to the needs of his patients according to his directions, orders, 
instructions, or prescriptions. When the physician's directions, orders, instructions, 
or prescriptions are to be followed, performed, carried out, or filled by a registered 
dispensing optician separate from and independent of the physician's office, those 
directions, orders, instructions, or prescriptions shall be of a scope and content and 
communicated to the particular designated dispensing optician in a form and 
manner that, in the professional judgment of the physician, best serve the health, 
safety, and welfare of the physician's patient. , 

The amendment was read. 

Senator Glasgow moved to table the amendment. 

(President in Chair) 

The amendment was tabled by the following vote: Yeas 16, Nays 15. 

Yeas: Blake, Caperton, Glasgow, Howard, Kothmann, Krier, Mauzy, 
Montford, Parker, Parmer, Santiesteban, Sarpalius, Sims, Traeger, Truan, 
Williams. 

Nays: Barrientos, Brooks, Brown, Edwards, Farabee, Harris,· Henderson, 
Jones, Leedom, Lyon, McFarland, Sharp, Uribe, Washington, Whitmire. 

Senator Brooks offered the following amendment to Floor Amendment No. 1: 

Floor.Amendment No. 4 

Amend Floor Amendment No. 1 to C.S.H.B. 2091, Article 4, Section 10, 
Subsection 12(b) by striking "25,000" and substituting with "10,000". 

The amendment was read and was adopted by the following vote: Yeas 23, 
Nays 8. 

Yeas: Blake, Brooks, Brown, Harris, Henderson, Howard, Jones, Kothmann, 
Krier, Leedom, Lyon, McFarland, Mauzy, Montford, Parker, Santiesteban, 
Sarpalius, Sims, Traeger, Truan, Uribe, Whitmire, Williams. 

Nays: Barrientos, Caperton, Edwards, Farabee, Glasgow, Parmer, Sharp, 
Washington. 

CONSIDERATION OF 
COMMITTEE SUBSTITUTE HOUSE BILL 2091 POSTPONED 

On motion of Senator Edwards and by unanimous consent, further 
consideration of C.S.H.B. 2091 was postponed until 2: 15 o'clock p.m. today. 

Question - Shall the bill as amended be passed to third reading? 
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HOUSE BILL 1985 ON SECOND READING 

On motion of Senator Krier and by unanimous consent, the regular order of 
business was suspended to take up for consideration at this time on its second 
reading and passage to third reading: 

H.B. 1985, Relating to the preference given to cases and proceedings in the 
289th District Court in Bexar County. 

The bill was read second time. 

Senator Krier offered the following committee amendment to the bill: 

Committee Amendment No. I 

Amend H.B. 1985 on page l by deleting lines 8-9 and substituting in its place 
the following: 

"(b) The 2$9th District Court shall give primary preference to cases and 
proceedings under Titles 2 and 3, Family Code, and secondary preference to 
criminal cases. Chapter 240, Acts of the 64th Legislature, Regular Session, 1975, 
(Article l 9 l 8a, Vernon's Texas Civil Statutes), applies to the 289th District Court." 

The amendment was read and was adopted. 

Sen tor Jones offered the following amendment to the bill: 

Floor Amendment No. I 

Amend H.B. 1985 by inserting two new sections, appropriately numbered, to 
read as follows: 

SECTION --· Subdivision 35, Article 199, Revised Statutes, is amended 
to read as follows: 

35. MILLS AND[;] BROWN [AND COLEMAN]. The 35th Judicial District 
is composed of the Counties of Mills and[;] Brown [and Coleman]. The terms of 
said District Court shall 'be held in said counties each year as follows: 

In the County of Mills on the first Mondays in January, May and October. 
In the County ofBrown on the first Mondays in February, June and November. 
[In the County of Coleman on the first Mondays in April and September.] 
Each term of court in each of such counties may continue in session until the 

date herein fixed for the beginning of the next succeeding term therein. 
SECTION --· All cases and proceedings pending on the effective date of 

this Act in Coleman County in the 35th District Court shall be transferred to the 
42nd District Court. All process and writs issued from the 35th District Court in 
those cases are returnable to the 42nd District Court. The obligees in all bonds and 
recognizances taken in and for the 35th District Court and all witnesses summoned 
to appear before the 35th District Court in those cases are required to appear before 
the 42nd District Court but not at a time earlier than originally required. Each writ 
and process is as legal and valid as ifit had been made returnable to the 42nd District 
Court. 

The amendment was read and was adopted. 

Senator Jones offered the following amendment tO the bill: 

Floor Amendment No. 2 

Amend the caption to H.B. 1985 by adding the following language: 

; and fixing the jurisdiction of the 35th Judicial DistriCt Court. 
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The amendment was read and was adopted. 

The+ bill as amended was passed· to third reading:,•{{[-;_@~ 

HOUSE BILL 1985 ON THIRD READING 

1915 

Senator Krier moved that the Constitutional Rule and Semite Rule 68 
requiring bills to be read on three several days be suspended and that H.B. 1985 
be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 30, Nays 1. 

Nays: Washington. 

The bill was read third time and was passed. 

CONFERENCE COMMITTEE APPOINTED ON SENATE BILL 725 

The President asked if there were any motions to instruct the Conference 
Committee on S.B. 725 before appointment. 

There were no motions offered. 

The President announced the appointment of the following conferees on the 
part of the Senate on the bill: Senators Caperton, Chairman; Sarpalius, Montford, 
Uribe, Blake. 

HOUSE BILLS ON FIRST READING 

The following bills received from the House were read the first time and 
referred to the Committee indicated: 

H.B. 1545, To Committee on Intergovernmental Relations. 
H.B. 244, To Committee on Natural Resources. 
H.B. 1658, To Committee on State Affairs. 
H.B. 143], To Committee on Jurisprudence. 

SENATE RULE 103 SUSPENDED 

On motion of Senator Farabee and by unanimous consent, Senate Rule 103 
was suspended in order that the Committee on State Affairs might consider 
H.B. 1658 today. ' 

CONFERENCE COMMITTEE ON HOUSE BILL 1743 

Senator Uribe called from the President's table for consideration at this time 
the request of the House for a Conference Committee to adjust the differences 
between the two Houses on H.B. 1743 and moved that the request be granted. 

The motion prevailed. 

The President asked if there were any motions to instruct the Conference 
Committee on H.B. 1743 before appointment. 

There were no motions offered. 

Accordingly, the President announced the appointment of the 'Jollowing 
conferees on the part of the Senate on the bill: Senators Uribe, Chairman; 
Santiesteban, Sims, Montford, Brown. 
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LOCAL AND UNCONTESTED BILLS CALENDAR 

The President at 12:05 o'clock p.m. announced that the time had arrived for 
consideration of the Local and Uncontested Bills Calendar. 

(Senator Blake in Chair) 

The regular order of business having been suspended by provisions ofS.R. 8, 
adopted by the 69th Legislature, the following bills/resolutions were laid before the 
Senate, read second time, passed to engrossment/third reading, read third time and 
passed: (Sponsor, vote on Constitutional Three-day Rule and final passage 
indicated after caption of each bill). 

S.C.R. 176 (Caperton) Stating legislative intent of S.B. 772, 68th Legislature. 
(vv) 

S.C.R. 179 (Caperton) Directing the State Preservation Board to erect a 
monument honoring Texans who participated in the defense of Pearl Harbor. (vv) 

S.C.R. 183 (Parker) Directing that an interagency working committee be formed 
to promote protection of public health and the environment. (vv) 

S.C.R. 185 (Brooks) Directing the Texas Board of Human Resources of the 
Texas Department of Human Resources to place a moratorium on implementing 
new minimum standards for child day-care centers until further legislative review. 
(vv) 

C.S.S.R. 481 (Parker) Requesting the State Board of Education to conduct a 
comprehensive study of the numbers, kinds and conditions of existing school 
facilities in the State. (vv) 

S.R. 518 (Barrientos) Encouraging all State agencies and departments to aid, 
assist and encourage the commercial development of space. (vv) 

S.B. 1448 (Sarpalius) Relating to the election date for the Buffalo Lake Water 
District. (30-1) Washington "Nay" (31-0) 

C.S.S.B. 1494 (Santiesteban) Creating the Lower Valley Water Authority. (30-1) 
Washington "Nay" (31-0) 

H.B. 85 (Brown) Relating to the unlawful transfer of certain weapons to a person 
younger than 18 years old. (30-1) Washington "Nay" (31-0) 

H.B. 157 (Lyon) Relating to the screening and treatment for dyslexia and related 
disorders of students enrolling in a public school in this State for the first time. (30-1) 
Washington "Nay" (31-0) 

Senator Lyon offered the following committee amendment to the bill: 

Amend H.B. 157, Section l(b), by adding and deleting: 

(b) The State Board of Education shall approve and from time to time review 
a program under which [a] students enrolling in [a] public schools in this state [for 
the first time is saeened] are tested for dyslexia and related disorders at appropriate 
times. 

On motion of Senator Lyon and by unanimous consent, the caption was 
amended to conform to the body of the bill ~ amended. 

H.B. 260 (Brown) Relating to the right of a property owner to reject a city 
contract for the relocation or replacement of sanitation sewer laterals on the owner's 
property. (30-1) Washington "Nay" (31-0) 

H.B. 477 (Mauzy) Relating to supplemental compensation and expenses.for the 
presiding judge of the statutory probate courts. (30-1) Washington "Nay" (31-0) 
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C.S.H.B. 498 (Montford) Relating to transferring certain duties relating to the 
administration of an appraisal district from the county cl~r_!cto the chief appraiser 
and revising certain procedures in the appointment Of an"'ippraisal district. (30-1) 
Washington "Nay" (31-0) ""~ ... ...-.;;,i<~ -

C.S.H.B. 501 (Krier) Relating to annexation of a county territory by, and to the 
election of trustees of, certain junior college districts. (30-1) Washington "Nay" 
(31-0) 

H.B. 595 (Henderson) Relating'to minimum qualifications for employment as 
a policeman in certain cities. (30-1) Washington "Nay" (31-0) 

H.B. 655 (Farabee) Relating to certain contracts pertaining to the reenactment 
of a crime and the payments of proceeds from those contracts into an escrow 
account for crime victims' compensation. (30-1) Washington "Nay" (31-0) 

H.B. 659 (Harris) Relating to the use of automatic dialing announcing devices. 
(30-1) Washington "Nay" (31-0) 

H.B. 712 (Glasgow) Relating to the compensation of presiding judges of certain 
administrative judicial districts. (30-1) Washington "Nay" (31-0) 

H.B. 744 (Brown) Relating to the jurisdiction of the statutory probate courts in 
Harris County and to special and substitute judges and certain staff for those courts. 
(30-1) Washington "Nay" (31-0) 

H.B. 788 (Montford) Relating to the creation, enforcement, and prosecution of 
offenses involving the operation or navigation of aircraft. (30-1) Washington "Nay" 
(31-0) 

Senator Montford offered the following committee amendment to the bill: 

Amend H.B. 788, by deleting the periods at the end of Sec. 1 of Art. 46f-5 and 
Sec. l of Art. 46f-7 and adding the following at the end of both of those Sections: 

, except that "federal aviation regulations" shall not include any regulations in 
existence on September l, 1985 that are inconsistent with a regulation adopted after 
that date. 

On motion of Senator Montford and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. -

H.B. 870 (Edwards) Relating to the supplemental compensation of district 
judges in McLennan County. (30-1) Washington "Nay" (31-0) 

H.B. 873 (Brown) Relating to issuance of permits for solid waste facilities in 
certain counties and to approval .or rejection oflocal solid waste management plans 
by the Texas Department of Health .. (30-1) Washington "Nay" (31-0) 1 

H.B. 903 (Caperton) Relating to the creation of a voluntary program for the 
reduction of hours and wages of certain State employees. (30-1) Washington "Nay" 
(31-0) 

C.S.H.B. 910 (Jones) Relating to issuance of tax receipts and removing from 
delinquent tax records certain property taxes that are presumed to have been paid. 
(30-1) Washington "Nay" (31-0) 

C.S.H.B. 912 (McFarland) Relating to investments that a trustee is required or 
permitted to make in obligations of the United States. (30-1) Washington "Nay" 
(31-0) 

H.B. 922 (Whitmire) Relating to the designation of school crossing zones and 
school crossing guards and the direction of traffic in school crossing zones by school 
crossing guards. (30-1) Washington "Nay" (31-0) 
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H.B. 952 (Farabee) Relating to a supplemental appropriation to the Office of the 
Attorney General for the purpose of paying State employees' workers' 
compensation claims. (30-1) Washington "Nay" (31-0) 

H.B. 978 (Jones) Relating to the requirements for a public junior college to 
receive a portion of State appropriations for public junior colleges. (30-1) 
Washington "Nay" (31-0) · 

H.B. 986 (Krier) Relating to training educators to recognize and respond to signs 
of abuse or neglect in students. (30-1) Washington "Nay" (31-0) · 

H.B. 987 (Krier) Relating to the training of peace officers in the recognition, 
investigation and prosecution of certain cases involving children as victims. (30-1) 
Washington "Nay" (31-0) 

H.B. 993 (Uribe) Relating to exclusion of certain urban property from defined 
water districts. (30-1) Washington "Nay" (31-0) 

H.B. 1037 (Montford) Relating to subpoena procedures under the 
Administrative Procedure and Texas Register Act. (30-1) Washington "Nay" (31-0) 

H.B. 1055 (Glasgow) Relating to creating an offense for escape from custody by 1 

a person detained under court order. (30-1) Washington "Nay" (31-0) 

H.B. 1173 (Sharp) relating to the authority of certain cities to lease their oil, gas, 
and other mineral lands. (30-1) Washington "Nay" (31-0) 

H.B. 1193 (Mauzy) Relating to the sale of estate property to the personal 
representative of the estate. (30-1) Washington "Nay" (31-0) 

H.B. 1220 (Whitmire) relating to the creation of the County Criminal Courts at 
Law Nos. 13 and 14 of Harris County. (30-1) Washington "Nay" (31-0) 

Senator Whitmire offered the following committee amendment to the bill: 

Amend H.B. 1220 by adding the following sentence at the end of Section 
3( c ): "The judges of the County Criminal Courts at Law of Harris County shall 
not engage in the private practice of law." 

On motion of Senator Whitmire and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

H.B. 1240 (Parmer) Relating to the civil service system in certain counties. 
(30-1) Washington "Nay" (31-0) 

H.B. 1273 (Howard) Relating to the regulation of obstructions to air navigation. 
(30-1) Washington "Nay" (31-0) navigation. (30-1) Washington "Nay" (31-0) 

H.B. 1304 (Edwards) Relating to computers and computer-related ·equipment 
for public schools. (30-1) Washington "Nay" (31-0) 

Senator Edwards offered the following committee amendment to the bill: 

Amend H.B. 1304 as follows: 

( 1) On page 2, strike lines 2 through 5. 

(2) On page 2, line 6, strike "14.005" and substitute "14.004". 

(3) On page 2, line 16, strike "14.006" and substitute 14.005". 

On motion of Senator Edwards and by unanimous'consent, the caption was 
amended to conform to the body of the bill as amended. · 

H.B. 1307 (Farabee) Relating to the manner in which a prisoner is required to 
appear at a hearing to revoke parole or mandatory supervision and to time limits 
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in which the hearing must be held and a disposition of the prisoner's case. (30-1) 
Washington "Nay" (31-0) 

H.B. 1323 (Washington) Relating to action by the:T~Xas Court of Criminal 
Appeals on a writ of habeas corpus based on newly discovered evidence. (30-1) 
Washington "Nay" (31-0) 

Senator Washington offered the following committee amendment to the bill: 

Amend H.B. 1323 as follows: 

(!) On page I, line 23, between "unknown" and "to", insert "or unavailable". 
(2) On page. 2, line 1, between "discover" and"the", insert "or obtain". 

Senator Washington offered the following committee amendment to the bill: 

Amend H.B. 1323 by renumbering Sections 2 and 3 accordingly and adding 
a new Section 2 to read as follows: 

Section 2: Nothing in this Article shall be construed so as to limit the 
authority of the trial judge pursuant to Chapter 40 of this Code. 

On motion of Senator Washington and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

H.B. 1335 (Caperton) Relating to the creation of the County Court at Law No. 
2 of Brazos County and to the County Court at Law of Brazos County. (30-1) 
Washington "Nay" (31-0) 

Senator Caperton offered the following committee amendment to the bill: 

Amend H.B. 1335 in Section I of the bill, by adding subdivision (h) to Section 
4 of Article 1970-359, VTCS, to read as follows: 

"(h) The judges of the county courts at law of Brazos County shall not engage 
in the private practice of law while serving as a judge." 

On motion of Senator Caperton and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

H.B. 1346 (Sarpalius) Relating to confiscation of certain oil and gas drilling 
equipment to cover costs of well plugging and replugging. (30-1) Washington "Nay" 
(31-0) 

H.B. 1351 (Lyon) Relating to the arrest, search, and seizure powers of postal 
inspectors. (30-1) Washington "Nay" (31-0) 

H.B. 1376 (Brown) Relating to taking water from the Gulf of Mexico without a 
water rights permit. (30-1) Washington "Nay" (31-0) 

H.B. 1385 (Blake) Relating to the disposition of the unused portion of the funds 
in the' unemployment compensation special administration fund. (30-1) 
Washington "Nay" (31-0) 

H.B. 1391 (Brown) Relating to venue for trial of unauthorized use of vehicle 
offenses. (30-1) Washington "Nay" (31-0) 

H.B. 1401 (Parker) Relating to the use of county funds for the maintenance of 
certain cemeteries. (30-1) Washington "Nay" (31-0) · 

H.B. 1425 (Brooks) Relating to the participation of the judges in County Courts 
at Law Nos. I and 2 in Galveston County in the management of that county's 
probation department. (30-1) Washington "Nay" (31-0) 

H.B. 1481 (Lyon) Relating to the number of hours and days in the work week 
or work cycle of certain fire fighters. (30-1) Washington "Nay" (31-0) 
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H.B. 1525 (Sharp) Relating to the reports on student enrollment required to be 
made by the chief executive officer of each institution of higher education. (30-1) 
Washington "Nay" (31-0) 

H.B. 1573 (Farabee) Relating to the expansion and development of certain 
prison industries. (30-1) Washington "Nay" (31-0) 

Senator Farabee offered the following committee amendment to the bill: 

Amend H.B. 1573 on page 2, line 2 by striking "director of the department of 
corrections" and substituting therefor "Board of Corrections". 

On motion of Senator Farabee and by unanimous coIJSent, the caption was 
amended to conform to the body of the bill as amended. 

H.B. 1657 (Parmer) Relating to fire fighters' and police officers' civil services. 
(30-1) Washington "Nay" (31-0) 

C.S.H.B. 1732 (Uribe) Relating to the regulation and manufacture of certain 
foods, drugs, devices, and cosmetics. (30-1) Washington "Nay" (31-0) 

H.B. 1775 (Howard) Relating to the security for deposits of public funds. (30-1) 
Washington "Nay" (31-0) 

H.B. 1802 (Uribe) Relating to the refusal to issue certain licenses by the 
Department of Agriculture. (30-1) Washington "Nay" (31-0) ' 

H.B. 1803 (Uribe) Relating to handling and marketing of certain fruits and 
vegetables and the payment of claims against certain persons licensed to handle 
those fruits or vegetables. (30-1) Washington "Nay" (31-0) 

·H.B. 1874 (McFarland) Relating to the packaging of alcoholic beverages. (30-1) 
Washington "Nay" (31-0) 

H.B. 1879 (Howard). Relating to the validation of certain municipal annexations 
and other related governmental acts and proceedings. (30-1) Washington "Nay" 
(31-0) 

H.B. 1903 (Edwards) Relating to items exempt from the purchasing authority of 
the State Purchasing and General Services Commission. (30-1) Washington "Nay" 
(31-0) 

H.B. 1908 (Henderson) Relating to the creation of a warehouseman's lien on 
property belonging to an evicted tenant. (30-1) Washington "Nay" (31-0) 

H.B. 1921 (Uribe) Relating to the number and election of board members of a 
rehabilitation school district. (30-1) Washington "Nay" (31-0) 

H.B. 1936 (Mauzy) Relating to the purposes for which revenues from leases for 
parking beneath freeways are used. (30-1) Washington "Nay" (31-0) 

H.B. 1947 (Barrientos) Relating to the operation of a motor vehicle equipped 
with certain lights. (30-1) Washington "Nay" (31-0) 

H.B. 1959 (Sims) Relating to requiring the Texas Department of Water 
Resources to make certain information available to the public. (30-1) Washington 
"Nay" (31-0) . 

H.B. 1992 (Caperton) Relating to prohibiting denial of certain salary bonuses or 
similar compensation or career ladder advancement because of a teacher's absence 
from school for observance of a religious holy day. (30-1) Washington "Nay" (31-0) 

H.B. 2001 (Leedom) Relating to notice. required for changes in the amount of 
interest paid on certain bank deposits and investment certificates. (30-1) 
Washington "Nay" (31-0) 
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H.B. 2005 (Brooks) Relating to eligibility to receive services, services provided, 
and providers of services Jmder the Crippled Childr~n'.s Services Act. (30-1) 
Washington "Nay" (31-0) -~:- · · '=·'°''.;}t_';.. -

H.B. 2010 (Whitmire) Relating to requiring a public hearing on the budget of 
cities and towns. (30-1) Washington "Nay" (31-0) 

H.B. 2034 (Mauzy) Relating to the appointment and duties of temporary 
guardianships under the Texas Probate Code. (30-1) Washington "Nay" (31-0) 

Senator Mauzy offered the following committee amendment to the bill: 

Amend H.B. 2034 by deleting Section 2 and adding the following language: 

"SECTION 2. Chapter 5, Texas Probate Code, is amended by adding Section 
1 l 8A to read as follows: 

Sec. l 18A. DESIGNATION OF GUARDIAN BEFORE NEED ARISES. (a) 
A person, other than a minor or an incompetent, may designate by a written 
declaration persons to serve as guardian of the person of the declarant or the estate 
of the declarant in the event the declarant becomes incompetent. The declaration 
must be attested to by at least two credible witnesses 14 years of age or older who 
are not named as guardian or alternative guardian in the declaration\ 

(b) A declarant may, in the declaration, disqualify named persons from 
£erving as guardian of the declarant's person or estate, and the persons named may 
not be appointed guardian under any circumstances. 

(c) The declaration must have attached a self-proving affidavit signed by the 
declarant and the witnesses attesting to the competence of the declarant and the 
execution of the declaration. A properly executed and witnessed declaration and 
affidavit are prima facie evidence that the declarant was competent at the time he 
executed the declaration and that the guardian named in the declaration would 
serve the best interest of the ward. 

(d) The declaration and affidavit may be filed with the court at any time after 
the application for appointment of a guardian is filed and before a guardian is 
appointed. Unless the court finds that the person designated in the declaration to 
serve as guardian is disqualified or would not serve the best interests of the ward, 
the court shall appoint the person as guardian in preference to those otherwise 
entitled to serve as guardian under this code. If the designated guardian fails to 
qualify, is dead, refuses to serve, resigns, or dies after being appointed guardian, or 
is otherwise unavailable to serve as guardian, the court shall appoint the next 
qualified designated alternate guardian named in the declaration. If the guardian 
and all alternate guardians fail to qualify, are dead, refuse to serve, or later die or 
resign, the court shall appoint another person to serve as otherwise provided by this 
code. 

(e) The declarant may revoke a declaration in any manner provided for the 
revocation of a will under Section 63 of this code, including by the subsequent 
reexecution of the declaration i the manner required for the original declaration. 

m If a declarant designates the declarant's spouse to serve as guardian under 
this section, and the declarant is subsequently divorced from that spouse before a 
guardian is appointed, the provision of the declaration designating the spouse has 
no effect. 

(g) A declaration and affidavit may be in any form adequate to clearly indicate 
the declarant's intention to designate a guardian. The following forms may, but 
need not, be used: 
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DECLARATION OF GUARDIAN IN THE EVENT OF LATER 
INCOMPETENCE OR NEED OF GUARDIAN 

I, , make this Declaration of Guardian, to oper<ite if the 
need for a guardian for me later arises. 

l . I designate to serve as guardian of my person, 
as first alternate guardian of my person, 

as second alternate guardian of my person, and 
as third alternate guardian of my person. 

2. I designate to serve as guardi.an of my estate, 
as first alternate guardian of my estate, 

as second alternate guardian of my estate, and 
as third alternate guardian of my estate .. 

3. If any guardian or alternate guardian dies, fails, or refuses to qualify, or 
resigns, the next named alternate guardian succeeds the prior named guardian and 
becomes my guardian. 

4. I expressly disqualify the following persons from serving as guardian of my 
person: · , and 

5. I expressly disqualify the following persons from serving as guardian of my 
estate: and 

Signed this day of '19 

Declarant 

Witness Witness ---
SELF-PROVING AFFIDAVIT 

Before me, the undersigned authority, on this date personally appeared the 
declarant, and · and as witnesses, 
and all being duly sworn, the declarant said that the above instrument was his 
Declaration of Guardian .and that he had made and executed it for the purposes 
therein expressed. The witnesses declared to me that they are each 14 years of age 
or older, that they saw the declarant sign the declaration, that they signed the 
declaration as witnesses, and that the declarant appeared to them to be of sound 
mind. 

Declarant 

Affiant Affiant 
·Subscribedalld sworn to before me by the above named declarallt and affiants 

on this day of , 19 

Notary Public in and for 
the State of Texas 

My Commission expires: 

"SECTION 3. The importance of this legislation and the crowded condition 
of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended, and that this Act take 
effect and be in force from and after its passage, and it is so enacted." 

On motion of Senafor Mauzy and by unanimous consent, the caption was . · .. 
amended to conform to the body of the bill as amended. · 

H.B. 2043 (Jones) Relating to the date on which unpaid property taxes become 
delinquent. (30-1) Washington "Nay" (31-0) · · -
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H.B. 2068 (Uribe) Relating t9 spills of hazardous subs~nces into waters in the 
State. (30-1) Washington "Nay" (31-0) 

Senator Uribe offered the following committee amendment to the bill: 

Amend SECTION 4 of H.B. 2068 by striking the last two sentences of 
Subsection (g) and by substituting the following: 

"Any responsible person held liable under this subsection or Subsection (d) of 
this section has.the right to recover indemnity or contribution from any third party 
who caused, suffered, allowed, or permitted the spill or discharge. Liability arising 
under this subsection or Subsection (d) of this section does not affect any rights the 
responsible person has against a third party whose acts caused or contributed to the 
spill or discharge." · 

On motion of Senator Uribe and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

H.B. 2084 (Traeger) Relating to the.management and operation of the Texas 
Alcoholic Beverage Commission. (30-1) Washington "Nay" (31-0) · 

H.B. 2096 (Brooks) Relating to the authorization of the State Preservation Board 
to provide for the offering of Sesquicentennial Commemorative products in the 
Capitol. (30-1) Washington "Nay" (31-0) · 

H.B. 2162 (Washington) Relating to the number of signatures required on an 
application for a place on the ballot in a municipal election. (30-1) Washington 
"Nay" (31-0) , 

H.B. 2195 (Santiesteban) Relating ·to the authority and duties of a county 
historical' commission and of a county commissioners court. (30-1) Washington 
"Nay" (31-0) 

H.B. 2220 (Mauzy) Relating to subrogation recoveries by the director of the 
) State Employees Division of the Attorney General's Office. (30-1) Washington 
.;.«'Nay"' (31-0) 

H.B. 2290 (Barrientos) ·Relating to creation, purposes, powers, duties and 
auiho,rity of regional plan implementation agencies. (30-1) Washington "Nay" 
(31-0)'· 

Senator Barrientos offered the following committee amendment to the bill: 

Amend H.B. 2290 by adding subsection (g) to section 1 to read as follows: 

(g) Nothing in this act waives the requirements of this chapter. or other 
applicable laws relating to voter approval of bond issues. · ' 

On motion of Senator Barrientos and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

H.B. 2299 (Leedom) Relating to the notice of delinquency given to persons 
whose names appear on the delinquent property tax roll of a taxing unit. (30-1) 
Washington "Nay" (31-0) 

H.B. 2302 (Barrientos) Relating to the authority of the commissioners court of 
a county to exchange an interest in real estate for another interest in real estate. 
(30-1) Washington "Nay" (3 l-0) 

Senator Barrientos offered the following committee amendment to the bill: 

Amend H.B. 2302 by adding Section 2(f) to amend article 1577, Revised 
Statutes as follows: 
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"(Q A county shall not exchange lands under this section unless the land to 
be acquired by the county pursuant to such exchange is to be used for one or more 
of those public purposes for which a county may otherwise acquire land." 

On motion of Senator Barrientos and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

H.B. 2316 (Caperton) Relating to the contents of a voter registration application 
form. (30-1) Washington "Nay" (31-0) 

H.B. 2349 (Brooks) Relating to school crosswalks. (30-1) Washington "Nay" 
(31-0) 

H.B. 2370 (Whitmire) Relating to the submission and approval of certain plats 
in cities of 1,500,000 residents or more. (30-1) Washington "Nay" (31-0) 

H.B. 2371 (Barrientos) Relating to the creation and operation of municipal 
parking authorities. (30-1) Washington "Nay" (31-0) 

Senator Barrientos offered the following committee amendment to the bill: 

Amend H.B. 2371 by striking Section 13 and substituting the following in lieu: 

SECTION 13. ACTIONS AGAINST AUTHORITY. Except where there 
is actual notice on the part of the authority that death has occurred or that the 
claimant has received some injury or that property of the claimant has been 
damaged, in an action against the authority for damages, injuries to property, or 
personal injuries or death, any person making a claim shall give notice of the same 
to the authority against which such claim is made, reasonably describing the damage 
or injury claimed and the time, manner and place of the incident from which it 
arose, within six months from the date of the incident. 

On motion of Senator Barrientos and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

H.B. 2377 (Leedom) Relating to the creation of the Sunnyvale Municipal Utility 
District No. 1. (30-1) Washington "Nay" (31-0) 

C.S.H.B. 2386 (Brooks) Relating to licensing and regulation of certain pi:~ts, ,, 
pilotage rates, and pilot service. (30-1) Washington "Nay" (31-0) ' 

C.S.H.B. 2388 (Caperton) Relating to the adoption of rules by certain state 
agencies that affect law enforcement agencies of the State and political subdivisions 
of the State. (30-1) Washington "Nay" (31-0) 

H.B. 2389 (Brooks) Relating to the Probate and County Court of Galveston 
County and. to the docketing of certain cases in the statutory county courts of 
Galveston County. (30-1) Washington "Nay" (31-0) 

H.B. 2404 (Brown) Relating to the jurisdiction, practice, procedure, and 
compensation of the judge of the County Court at Law No. 1 of Fort Bend County, 
and to the creation of the County Court at Law No. 2 of Fort Bend County. (30-1) 
Washington "Nay" (31-0) 

H.B. 2412 (Brown) Relating to the authority of Harris County to erect markers 
designating the location of traffic accidents in which a fatality occurred. (30-1) 
Washington "Nay" (31-0) 

H.B. 2414 (Edwards) Relating to the inclusion of Texas State Technical Institute 
among the institutions eligible to benefit from an existing appropriation for 
purchased utilities. (30-1) Washington "Nay" (31-0) 
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H.B. 2419 (Sharp) Relating to the jurisdiction of the County Court at Law of 
Williamson County. (30-1)_-Washington "Nay" (31,0)"::;f.'.~> 

H.B. 2420 (Brooks) Relating to special license plates for persons who are 
honorary consuls. (30-1) Washington "Nay" (31-Q) 

H.B. 2422 (Howard) Relating to the Cass County Juvenile Board. (30-1) 
Washington "Nay" (31-0) 

C.S.H.B. 2423 (Parker) Relating to taking possession without a court .order of a 
child suspected to be a child abuse victim. (30-1) Washington "Nay" (31-0) 

H.B. 2434 (Farabee) Relating to the waiver of penalties and interest on a 
delinquent ad valorem tax in certain circumstances. (30-1) Washington "Nay" 
(31-0) 

H.B. 2437 (Edwards) Relating to authorizing the board of trustees of a sch.ool 
district to invest certain gifts, devises, and bequests. (30-1) Washington "Nay" (31-0) 

H_.B. 2438' (Traeger) Relating to the conveyance of certain state-owned real 
property in Comal County by the General Land Office. (30-1) Washington "Nay" 
(31-0) 

Senator Traeger offered the following committee amendment to· the bill: 

Amend H.B. 2438 by revising SECTION 4 to read as follows: 

"SECTION 4. DISPOSITION OF PROCEEDS. The commissioner may 
retain from the proceeds of the sale authorized by Section l of this Act an amount 
equal to the costs of conducting the sale, including advertising, appraisal, and 
administrative costs. The balance of the proceeds shall be deposited in the state 
treasury to the credit of the Texas capital trust fund." 

On motion of Senator Traeger and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

MESSAGE FROM THE HOUSE 

House Chamber 
May 26, 19.85 

HONORABLE W. P. HOBBY '. 
PRESIDENT OF THE SENATE 

SIR: I am directed by the House to inform the ·Senate that the House has passed · 
the following: 

The House has concurred in Senate amendments to H.B: 2408 by record vote 
of 143 ayes, 0 noes. 

· The House has concurred in Senate amendments to H.B. 2214 by a record 
vote of 143 ayes, 0 noes. · 

The House has concurred in Senate amendments to H.B. 2213 byl a record 
vote of 138 ayes, 0 noes. 

The House has concurred in Senate amendments to H.B. 2212 by a record 
vote of 140 ayes, 0 noes. 

The House has concurred in Senate amendments to H.B. 2210 by a record 
vote of 139 ayes, 0 noes. 

The House has concurred in Senate amendments to H.B. 1247 by a record 
vote of 138 ayes, 0 noes. 
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The House has concurred in Senate amendments to H.B. 356 by a record vote 
of 137 ayes, l noes. 

Respectfully, 

BETTY MURRAY, Chief Clerk 
House of Representatives 

H.B. 2457 (Howard) Relating to the creation of the Little Cypress Utility 
District. (30-1) Washington "Nay" (31-0) 

H.B. 2458 (Sharp) Relating to the duties of the county attorney of Fayette 
County and to the election and duties of the district attorney of the 155th Judicial 
District. (30-1) Washington "Nay" (31-0) 

H.B. 2459 (Glasgow) Relating to the terms of office of the directors of the Wise 
County Water Control and Improvement District No. l. (30-1) Washington "Nay" 
(31-0) 

H.B. 2463 (Sims) Relating to the hunting and possession of certain exotic 
animals. (30-1) Washington "Nay" (31-0) 

H.B. 2469 (Howard) Relating to the board of directors and contracts of the 
Franklin County Water District. (30-1) Washington "Nay" (31-0) 

H.B. 2473 (Jones) Relating to the creation of the County Court at Law of Coryell 
County and to membership of the county court at law judge on the Coryell County 
Juvenile Board. (30-1) Washington "Nay" (31-0) 

H.B. 2474 (Caperton) Relating to the creation of the County Court at Law of 
Austin County. (30-l) Washington "Nay" (31-0) 

Senator Caperton offered the following committee amendment to the bill: 

Amend H.B. 2474 in Section 6 of the bill, by adding subdivision (h) to read 
as follows: 

"(h) The judges of the county courts at law of Austin County shall not engage 
in the private practice of law while serving as a judge." 

On motion of Senator Caperton and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

H.B. 2478 (Uribe) Relating to the validation of notes and deeds of trust issued 
to finance municipal airport improvements. (30-1) Washington "Nay" (31-0) 

H.B. 2479 (Krier) Relating to dissolution of the Bexar County Water Control 
and Improvement District No. 17. (30-1) Washington "Nay" (31-0) 

H.B. 2481 (Washington) Relating to notice of the possibility of suspension of a 
driver's license for a conviction for failure to maintain financial responsibility. 
(30-l) Washington "Nay" (31-0) 

H.B. 2486 (Uribe) Relating to the authority of certain agricultural cooperative 
marketing associations to deal in the products of persons who are not members of 
the association. (30-l) Washington "Nay" (31-0) 

H.B. 2487 (Jones) Relating to the creation of the Fox Crossing Water District 
and annexation of territory to that district. (30-1) Washington "Nay" (31-0) 

H.B. 2488 (Santiesteban) Relating to the creation of the El Paso County Lower 
Valley Water District Authority. (30-1) Washington "Nay" (31-0) 

Senator Santiesteban offered the following committee amendment to the bill: 
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Amend H.B. 2488 by striking Section 2 and substitµt!ng the following: 
. . .... k ........... 

Sec. 2: The Authority shall comprise all of the terf:itbcy as follows: 
Beginning at the most southerly point of the incorporated boundary of the City of 
El Paso, Texas, said point also being common to the United States Mexico 
boundary; 
Thence, Northerly following along the existing city limits boundary a distance of 
6.0 miles (approximately) to the North right-of-way -line of U.S. Interstate 10; 
Thence, Easterly following along the North right-of-way line of U.S. Interstate 10 
a distance of .85 miles (approximately) to a point; 
Thence, Northerly along the boundary of the Horizon Water District a distance of 
1.2 miles (approximately) to a point on the common corner of W. J. Rand Survey 
315 1/2 and C.D. Stewart Survey 317, 318 and 319; 
Thence; West following along the boundary of the Horizon Water District along the 
common line ofW.J. Rand Survey 315 1/2 and C.D. Stewart Survey 317 a distance 
of 1.0 mile to the common corner ofO.A. Danielson Surveys 315 and 316, W.J. 
Rand Survey 315 1/2 and C.D. Stewart Survey 317; 
Thence, North following along the boundary of the Horizon Water District along 
the common line of W.J. Rand Survey 315 1/2 and O.A. Danielson Survey 315 a 
distance of 1.0 mile to the common corner ofO.A. Danielson Survey 312 and 315, 
W..J. Rand Survey 315 1/2 and Block 79, TSP 3, Section 17 of the T & P R.R. 
Surveys; 
Thence, East following along the boundary of the Horizon Water District along the 
common line ofW.J. Rand Survey 315 1/2 and Block 79, TSP 3, Section 17 of the 
T & P R.R. Surveys a distance of 1.0 mile to the common corner of Sections 17 
and 18, Block 79, TSP 3 of the T & P R.R. Surveys, W.J. Rand Survey 315 1/2 
and C.D. Stewart Survey 319; 
Thence, North following along the boundary of the Horizon Water District along 
the common line of Sections 17 and 18, Block 79, TSP 3 of the T & P R.R. Surveys 
a distance of 1.0 miles to the common corner of Sections 15, 16, 17 and 18, Block 
79, TSP 3 of the T & P R.R. Surveys; 
Thence, East following along the boundary of the Horizon Water District along the 
common line of Sections 15 and 18, Block 79, TSP 3 of the T & P R.R. Surveys 
a distance of 1.0 mile to the common corner of Sections 14, 15, 18 and 19, Block 
79, TSP 3 of the T & P R.R. Surveys; , 
Thence, South following along the boundary of the Horizon Water District along 
the common line of Sections 18 and 19, Block 79, TSP 3 of the T & P R.R. Surveys 
a distance of 1.0 mile to the common corner of Sections 18, 19. and 22 of the T & P 
R.R. Surveys and C.D. Stewart Survey 319; 
Thence, East following along the boundary of the Horizon Water District along the 
common line of Sections 19 and 22, Block 79, TSP 3 of the T & P R.R. Surveys 
a distance of 1.0 mile to the common corner of Sections 19, 20, 21 and 22, Block 
79, TSP 3 of the T & P R.R. Surveys; 
Thence, South following along the boundary of the Horizon Water District along 
the common line of Sections of 21 and 22, Block 79, TSP 3 of the T & P R.R. 
Surveys a distance of .5 mile to a point; 
Thence, West following along the boundary to the Horizon Water District a 
distance of .5 mile (approximately) to a point; 
Thence, South following along the boundary of the Horizon Water District a 
distance of .5 mile (approximately) to the common line of Section 22, Block 79, TSP 
3 of the T & P R.R. Surveys and C.D. Stewart Survey 320; 
Thence, East following along the boundary of the Horizon Water District and the 
common line of Section 22, Block 79, TSP 3 of the T & P R.R. Surveys and C.D. 
Stewart Survey 320 a distance of .5 mile (approximately) to the common comer of 
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Sections 21and22, Block 79, TSP 3 of the T & P R.R. Surveys, C.D. Stewart 320 
and W.J. Rand Survey 325; 
Thence, South following along the boundary of the Horizon Water District and the 
common line ofC.D. Stewart Survey 320 and W.J. Rand Survey 325 a distance of 
LO mile to the common corner of C.D. Stewart Surveys 320, 321, 322 and W.J. 
Rand Survey 325; 
Thence, West following along the boundary of the Horizon Water District and also 
being the common line of C.D. Stewart Surveys 320 and 322 a distance of 1.0 mile 
to the common corner of C.D. Stewart Surveys 318, 320, 322 and 323; 
Thence, South following the boundary of the Horizon Water District and also being 
the common line ofC.D. Stewart Surveys 322 and 323 a distance of 1.0 mile to the 
common corner ofC.D. Stewart Surveys 322, 323 and Leigh Clark Surveys 292 and 
293; 
Thence, East following the boundary of the Horizon Water District and also being 
the common line ofC.D. Stewart Survey 322 and Leigh Clark Survey 292 a distance 
of 1.0 mile to the common corner ofC.D. Stewart Surveys 321, 322 and Leigh Clark 
Survey 291 and 292; 
Thence, South following the boundary of the Horizon Water District and also being 
the common line of Leigh Clark Surveys 291 and 292 a distance of 1.0 mile to the 
common corner of Leigh Clark Surveys 291, 292, 295 and 296; 
Thence, West following the boundary of the Horizon Water District and also being 
the common line of Leigh Clark Surveys 292 and 295 a distance of l.O mile to the 
common corner of Leigh Clark Surveys 292, 293, 294 and 295; 
Thence, South following the boundary of the Horizon Water District and also being 
the common line of Leigh Clark Surveys 294 and 295 a distance of l.O mile to the 
common corner of Leigh Clark Surveys 294 and 295; 
Thence, East following the boundary of the Horizon Water District and being the 
common section lines of several surveys a distance of 6.0 miles to the common 
corner of Sections 2, 3, 8 and 9, Block 78, TSP 4 of the T & P R.R. Surveys; 
Thence, North following the boundary of the Horizon Water District and being the 
common line of Sections 2 and 3, Block 78, TSP 4 of the T & P R.R. Surveys a 
distance of l.O mile to the common corner of Sections 46 and 4 7, Block 78, TSP 
3 and Sections 2 and 3, Block 78, TSP 4 of the T & P R.R. Surveys; 
Thence, East following the boundary of the Horizon Water District and being the 
common section lines of several surveys a distance of 6.0 miles to the common 
corner of Sections 46 and 47, Block 77,TSP 3 and Sections 2 and 3, Block 77, TSP 
4 of the T & P R.R. Surveys; 
Thence, South following along the boundary of the Horizon Water District and 
being the common line of Sections 2 and 3, Block 77, TSP 4 of the T & P R.R. 
Surveys, a distance of one mile to the common corner of Sections 2, 3, 10 and U, 
Block 77, TSP 4 of the T & P R.R. Surveys; 
Thence, East flowing along the boundary of the Horizon Water District and being 
the common line of Sections 2 and 11, Block 77, TSP 4 of the T & P R.R. Surveys 
a distance of LO mile to the common corners of Sections l, 2, 11 and 12, Block 77, 
TSP 4 of the T & P R.R. Surveys; 
Thence, South following along the boundary of the Horizon Water District and 
being the common line of Sections 11 and 12, Block 77, TSP 4 of the T & P R.R. 
Surveys a distance of LO mile to the common corners of Sections 11, 12, 13 and 
14, Block 77, TSP 4 of the T & P R.R. Surveys; 
Thence, East following along the boundary of the Horizon Water District and being 
the common line of Sections 12 and 13, Block 77, TSP 4 of the T & P R.R. Surveys 
a distance of 1.0 mile to the common line of El Paso County and Hudspeth County; 
Thence along said county line, South 11 miles to a point, said point being common 
to the NE corner of Survey No. 350 and the NW corner of Survey No. 349; 
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Thence continuing along the Hudspeth - El Paso County line, East 2.0 miles to a 
point, said point marking ,tl;le ~ comer of Survey, Nq,,~~8; 
Thence continuing along ilie Hudspeth - El Paso· County :line, South 4.0 miles to 
a point; 
Thence continuing along the Hudspeth - El Paso County line, East 0.25 miles to 
the most easterly comer of Survey No. 362; 
Thence continuing along the Hudspeth - El Paso County line, South 45°06' West, 
3.2 miles to a point on the United States - Mexico international boundary and as 
defined by the rectified Rio Grande river channel; 
Thence following along said international boundary line in a northwesterly 
direction, 28 miles (approximately) to the point of beginning of this description. 
Save and except the existing areas encompassed by the following incorporated 
entities; 1) City of Clint, Texas, 2) El Paso County Water Authority (Horizon), 3) 
Fabens Water Control and Water Improvement District No. 4, 4), Tomillo Water 
Supply Corporation, 5) Haciendas Del Norte Improvement District, 6) San Elizario 
Municipal Utility District, and 7) Cuadrilla Water Improvement Corporation; and 
A parcel ofland continuing 5 square miles in the county of El Paso, Texas and being 
more particularly described as follows: 
Sections 16 and 18 in Block 78, Township 2, T & P R.R. Survey, El Paso County, 
Texas 
Section 48, Block 79, Township 2, T & P R.R. Survey, El Paso County, Texas 
Sections 2 and 10, Block 79, Township 3, T & P R.R. Survey, El Paso County, 
Texas. 
It is hereby found that all of the land thus included in said Authority will be 
benefited by the improvements to be acquired and constructed by the Authority. 

On motion of Senator Santiesteban and by unanimous consent, the caption 
was amended to conform to the body of the bill as amended. 

H.B. 2490 (Parker) Relating. to the creation of the Northwest Liberty County 
Drainage District. (30-1) Washington "Nay" (31-0) 

H.B. 2496 (Lyon) Relating to the issuance of permits for certain lift equipment 
motor vehicles on public highways. (30-1) Washington "Nay" (31-0) 

H.B. 2497 (Leedom) Relating to the organization, boundaries, purposes, powers, 
duties, functions, authority, and financing of the Colden Road Utility District. 
(30-1) Washington "Nay" (31-0) 

H.B. 2499 (Krier) Relating to the dissolution of the Bexar County Water Control 
and Improvement District No. 18. (30-1) Washington "Nay" (31-0) 

H.B. 2502 (Sarpalius) Relating to the election date for the Buffalo Lake Water 
District. (30-1) Washington "Nay" (31-0) 

H.B. 2506 (Blake) Relating to the jurisdiction of the County Court at Law of 
Rusk County and to the salary of the judge of that.court. (30-1) Washington "Nay" 
(31-0) 

H.B. 2511 (Santiesteban) Relating to the creation of the Mowad Water District. 
(30-1) Washington "Nay" (31-0) 

H.B. 2512 (Caperton) Relating to the creation of the Harris County Municipal 
Utility District No. 317. (30-1) Washington "Nay" (31-0) 

H.B. 2513 (Caperton) Relating to the creation of the Harris County Municipal 
Utility District No. 318. (30-1) Washington "Nay" (31-0) 

H.B. 2514 (Caperton) Relating to the creation of the Harris County Municipal 
Utility District No. 319. (30-1) Washington "Nay" (31-0) 
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H.B. 2516 (Brown) Relating to designating State Highway 288 as the Brazoria 
Parkway. (30-1) Washington "Nay" (31-0) 

H.B. 2520 (Edwards) Relating to authority to establish a foreign trade zone at the 
location of the Saturn automobile production facility. (30-1) Washington "Nay" 
(31-0) 

H.B. 2522 (Sims) Relating to the creation of the S. E. Thompson Municipal 
Utility District No. 1. (30-1) Washington "Nay" (31-0) 

H.C.R. 99 (Barrientos) Directing the Central Education Agency to study 
educational needs of high-functioning students with autism. (vv) 

H.C.R. 114 (Sims) Creating a special committee to select the Texas State Artist. 
(vv) 

H.C.R. 131 (Parmer) Granting heirs, legal representatives and estates of Linda Jo 
Smith and Mary Lynn Shuler Hart and others permission to sue the State of Texas. 
(vv) 

H.C.R. 137 (Harris) Granting permission to Jim Scoggins and Gerry Gammage 
to sue the State of Texas. (vv) 

H.C.R. 141 (Washington) Denouncing persecution by Iranian government of 
members of Baha'i Faith. (vv) 

H.C.R. 161 (Farabee) Authorizing the placement of a monument in the Capitol 
to commemorate the 40th anniversary of the Texas Public Employees Association 
and the Sesquicentennial of Texas Independence. (vv) 

H.C.R. 181 (Brooks) Directing the Texas Health and Human Services 
Coordinating Council to conduct a study of school-age latch-key children in Texas. 
(vv) 

H.C.R. 191 (Lyon) Granting Bob Bass permission to sue the Department of 
Highways and Public Transportation. (vv) 

H.C.R. 192 (Lyon) Granting Bob Bass permission to sue the Department of 
Highways and Public Transportation. (vv) 

H.C.R. 193 (Sarpalius) Relating to granting permission for an automatic teller 
machine to be located in the Capitol Complex. (vv) 

H.C.R. 204 (Brown) Granting Robert John Bodisch permission to sue the State 
of Texas. (vv) 

H.C.R. 205 (Barrientos) Granting Hartford Steam Boiler Inspection and 
Insurance Company permission to sue the State of Texas. (vv) 

H.C.R. 206 (Brown) Granting Tom W. Bradfield and Donald H. Cummins 
permission to sue the State of Texas. (vv) 

H.C.R. 207 (Brown) Granting Fred Shin and Austin Traffic Signal Construction 
Company permission to sue the State of Texas. (vv) 

H.C.R. 211 (Jones) Granting Roy Klagmann permission to sue the State of 
Texas. (vv) 

H.C.R. 213 (Barrientos) Granting George Feliz Ramirez permission to sue the 
State of Texas. (vv) 

H.C.R. 219 (Barrientos) Granting Physicians Mutual Insurance Company 
permission to sue the State of Texas. (vv) 
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H.C.R. 226 (Barrientos) Granting Systems Marketing and Education, Inc., 
permission to sue the State.of Texas. (vv) .·. ~-r~!ii~ 

H.C.R. 227 (Mauzy) Granting Eugene T. McLaughlin and Cara Houchins 
Hughes permission to sue the State and the General Land Office. (vv) 

H.C.R. 228 (Barrientos) Granting Korba, Helfert, and Zabel, Inc., permission to 
sue the State of Texas. (vv) 

H.C.R. 229 (Santiesteban) Granting J. D. Abrams, Inc., permission to sue the 
State of Texas. (vv) 

H.C.R. 235 (Henderson) Granting Black Gold Express permission to sue the 
State of Texas. (vv) 

H.C.R. 237 (Krier) Granting Vincent Paul Rydzakcpermission to sue the State 
of Texas. (vvj 

H.C.R. 239 (Mauzy) Granting Samuel Hudson permission to sue the State of 
Texas. (vv) 

H.C.R. 241 (Barrientos) Granting John Monahan and the University Employees 
Union permission to sue the State of Texas and The University of Texas System. 
(vv) 

Number 
H.B. 214 
H.B. 824 -
H.B. 1655 
H.B. 1703 
H.B. 2484 
.H.B. 2433 
H.B. 1172 
H.B. 20!2 
H.B. 1825 
H.B. 245 
H.B. 2260 
H.B. 1555 
H.B. 2218 
H.B. 1206 

BILLS REMOVED FROM LOCAL AND 
UNCONTESTED BILLS CALENDAR 

Senators Objecting 
Brooks, Blake 
Washington, Blake 
Traeger, Blake 
Brooks, Blake 
Farabee, Caperton 
Blake, Traeger 
Blake, Traeger 
Mauzy, Blake 
Mauzy, Blake 
Mauzy, Blake 
Mauzy, Blake 
Mauzy, Blake 
Mauzy, Blake. 
Mauzy, Blake 

REPORT OF STANDING COMMITTEE 

By unanimous consent, Senator Farabee submitted the following report for the 
Committee on State Affairs: 

C.S.H.B. 1658 

CONCLUSION OF SESSION FOR LOCAL AND UNCONTESTED 
BILLS CALENDAR 

The Presiding Officer (Senator Blake in Chair) announced that the session for 
the consideration of the Local and Uncontested Bills Calendar was concluded. 

RECESS 

. On motion of Senator Mauzy, the Senate at 12:01 o'clock p.m. took recess until 
2: 15 o'clock p.m. today. 



1932 SENA TE JOURNAL-REGULAR SESSION 

AFTER RECESS 

The Senate met at 2:15 o'clock p.m. and was called to order by the President. 

REPORTS OF STANDING COMMITTEES 

By unanimous consent, Senator Caperton submitted the following report for 
the Committee on Criminal Justice: 

H.B. 1929 

By unanimous consent, Senator Parker submitted the following report for the 
Committee on Education: 

C.S.H.B. 682 
C.S.H.B. 408 

H.B. 2152 
H.B. 1731 

C.S.H.B. 2104 

SENATE BILL 249 WITH HOUSE AMENDMENTS 

Senator Sharp called S.B. 249 from the President's table for consideration of 
the House amendments to the bill. 

The President laid the bill and the House amendments before the Senate. 

Committee Amendment - C. Evans 

Substitute the following for S.B. 249: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the administration, powers, duties, reorganization, and continuation of 
the Texas Water Commission and the Texas Water Development Board; the 
transfer of powers and duties over water and sewer utilities to the Texas Water 
Commission from the Public Utilities Commission of Texas; and coordination of 
certain duties between the Texas Water Commission and the Texas Department of 
Health; providing penalties. 

BE IT ENACTED BY THE LEGISLATURE OF THE ST ATE OF TEXAS: 
PART 1. DEPARTMENT ORGANIZATION AND ADMINISTRATION 

SECTION l.00 l. Chapter 5, Water Code, is amended to read as follows: 
CHAPTER 5. TEXAS WATER COMMISSION 

[TEXAS DEPARTMENT OF WATER RESOURCES] 
Sec. 5.00 I. DEFINITIONS. In this chapter: 

Resources. 
(l) ["Department" means the Texas Depar tmcnt of \'later 

[(Z)] "Board" means the Texas Water Development Board. 
ill [ffl) "Commission" means the Texas Water Commission. 
ill [(41) "Executive director" means the executive director of the 

Texas [Department of] Water Commission [Resources]. 
Sec. 5.002. SCOPE OF CHAPTER. The powers and duties enumerated in 

this chapter are the general powers and duties of the commission [department] and 
those incidental to the conduct of its business. The commission [department] has 
other specific powers and duties as prescribed in other sections of this code and other 
laws of this state. 

[Sections 5.003 to 5.010 reserved for expansion) 
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SUBCHAPTER B. ORGANIZATION OF THE TEXAS 
(DEPARTMENT OF] WATER COMMISSION [RESOURCES] 

Sec. 5.011. PURPOSE OF CHAPTER. It is-the:iputpose of this chapter to 
provide an organizational structure for the commission that will provide more 
efficient and effective administration of water in this state and to define the duties, 
responsibilities, authority,. and functions of the commission and the executive 
director. 

Sec. 5.012. DECLARATION OF POLICY. The commission ['fexas 
Depa1tment of Wate1 Resomces] is the agency of the state given primary 
responsibility for implementing the [p1ovisions of the] constitution and laws of this 
state relating to water. [To assme that fundamental safeguaids of the constitution 
a1e enjoyed by pe1sons subject to the jurisdiction of the department, this title of the 
code p10vides fo1 the fo11nal sepaiation of the legislative, executive, and judicial 
functions of the depai tri1ent and c1eates an office of public inte1est within the 
department. 

[Sec. 5.012. DEPARTMENT AS AGENCY OF THE STATE, DIVISION 
OF DEPARTMENT BY FUNCTIONS. (a) The Texas Depai tment of \Yater 
Resomces is an administrative agency of the state and is responsible f01 ca11ying out 
the legislative, executive, and judicial functions p10vided in this title and delegated 
to it by the constitution and othe1 laws of this state. 

[(b) With iespect to the depa1tment, the tenns "legislative," "executive," and 
"judicial" mean those functions of the depaitment that most closely 1esemble the 
same functions of the three b1anches of the state government.] 

Sec. 5.013. GENERAL JURISDICTION OF COMMISSION. (a) The 
commission has general jurisdiction over: 

(I). water and water rights including the issuance of water rights 
permits, water rights adjudication, cancellation of water rights, and enforcement of 
water rights; 

(2) continuing supervision over districts created under Article III, 
Sections 52(b)(l) and (2), and Article XVI, Section 59, of the Texas Constitution; 

(3) the state's water quality program including issuance of permits, 
enforcement of water quality rules, standards, orders, and permits, and water 
quality planning; 

(4) the state's weather modification program including the issuance 
of permits and licenses and the enforcement of permits, licenses, rules, standards, 
and orders relating to weather modification; 

(5) the determination of the feasibility of certain federal projects; 
. ( 6) · the adoption and enforcement of rules and performance of other 

acts relating to the safe construction, maintenance, and removal of dams; 
(7) conduct of the state's coastal oil and hazardous spill prevention 

and control program; 
(8) the administration of the state's program relating to inactive 

hazardous substance, pollutant, and contaminant disposal facilities; 
(9) the administration of a portion of the state's injection well 

program; 
(I 0) the administration of the state's programs involving 

underground water and water wells and drilled and mined shafts; 
( 11) the state's responsibilities relating to regional waste disposal; 
( 12) the responsibilities assigned to the commission by the Solid 

Waste Disposal Act (Article 4477-7, Vernon's Texas Civil Statutes); 
( 13) the administration of the national flood insurance program; 
(14) administer the state's water rate program under Chapter 13 of 

this code; and 
( 15) any other areas assigned to the commission by this code and 

other laws of this state. 
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(b) The rights, powers, duties, and functions delegated to the Texas 
Department of Water Resources by this code or by any other law of this state that 
are not expressly assigned to the board are vested in the commission. 

Sec. 5.014. [Sec. 5.0121.] APPLICATION OF SUNSET ACT. The Texas 
[Depa1tment of] Water Commission [Resomces] is subject to the Texas Sunset Act 
(Article 5429k, Vernon's Texas Civil Statutes). Unless[, and unless] continued in 
existence as provided by that Act the commission [board] is abolished and this 
chapter expires effective September 1, 1997 [+985]. 

[Sec. 5.013. LEGISLATIVE FUNCTIONS. The legislative functions of the 
depaitment ate vested in the Texas Watet Development Boa1d. 

[Sec. 5.014. EXECUTIVE FUNCTIONS. (a) The executive functions of the 
department ate vested in the executive di1ectoc 

[(b) The executive ditectOJ shall employ a deputy di1ecto1, subject to the 
app1oval of the boatd. In the absence of the executive ditectOJ, the deputy di1ecto1 
shall assume the executive di1ect0J's duties and functions. 

[Sec. 5.015. JUDICIAL FUNCTIONS. The judicial functions of the 
depaitment ate vested in the Texas Wate1 Commission. 

[Sec. 5.016. GENERAL DUTIES AND RESPONSIBILITIES, 
INTERPRETATION. (a) The boatd, the executive diiectOJ, and the commission 
shall cany out theit tespective powe1s and duties as ptovided by law and in a 
mannet that tespects the sepa1ation of governmental functions. 

[(b) The boaid, commission, ot executive di1ecto1 shall act in the name ofand 
fut the depaitment, and duly authOJized acts of the boa1d, commission, 01 executive 
di1eclOJ ate to be conside1ed as acts of the depattment.] 

Sec. 5.015. [Sec. 5.017.] CONSTRUCTION OF TITLE. This title shall be 
liberally construed to allow the commission and [board;] the executive director[; 
and ihe commission] to carry out their powers and duties in an efficient and effective 
[a] manner [that tespects the sepaiation of governmental functions]. 

[Sec. 5.018. PURPOSE OF ACT. Consistent with the objectives of the Joint 
AdvisOJy Committee on Government Opeiations, the pmpose of this Act is to 
assign the duties, 1esponsibilities, and functions of the Texas Wate1 Quality Boaid 
and Texas Watet Rights Commission to a new depaitment, and it is not the 
intention of this Act to make any substantive changes in the laws of the State of 
Texas:] 

(Sections 5.016 [5:6t9] to 5.050 reserved for expansion] 
(SUBCIIAPfER C. ADMINISTRATPIE PROVISIONS 

[Sec. 5 .051. FUNDS FROM OTHER STATE AGENCIES. Any state agency 
that has statutOJy 1esponsibilities f01 wate1 pollution OJ wate1 quality conhol and 
that 1eceives a legislative appt0piiation fat these pmposes may trnnsfet to the 
depattment any amount mutually ag1eed on by the depa1tment and the agency, 
subject to the apptoval of the govemot. 

[Sec. 5.052. COPIES OF DOCUMENTS, PROCEEDINGS, ETC. (a) Except 
as othet wise specifically p1ovided in this code and subject to the specific limitations 
p10 vided in this code, on application of any pet sons, the depa1 tment shall furnish 
ceitified ot othe1 copies of any p1oceeding 01 othet official 1ec0Jd ot of any map, 
pape1, ot document filed with the boaid OJ commission. A"ce1tified copy with the 
seal of the depat tment ot commission as app10piiate and the signatme of the 
chainnan of the boaid OJ commission OJ the executive di1ectOJ OJ chiefcle1k of the 
commission is admissible as evidence in any comt OJ adminishative p10ceeding. 

[(b) The boaid shall p10vide in its tales the fees that will be chaiged fu1 copies 
and is authOJized to furnish copies, certified OJ othe1 wise, to a pe1son without cha1ge 
when the fm nishing of the copies se1 ves a public pm pose. Othe1 statutes conce1 ning 
fees fat copies of 1ec01ds do not apply to the depaitment, except that the fees set 
by the boaid fut copies p1epaied by the boaid shall not exceed those p1esciibed in 
Article 3913, Revised Civil Statutes of Texas, 1925, as amended. 
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[Sec. 5.053. DOCUMENTS, ETC., STATE PROPERTY, OPEN FOR 
INSPECTION. All information, documents, and data collected by the department 
in the performance of its·duties.are the property of;cttle state. Subject to the 
limitations in Section 26.134 of this code, all records aie open to inspection by any 
person during regular office hours. 

[Sec. 5.053. DOCUMENTS, ETC., STATE PROPERTY, OPEN FOR 
INSPECTION. AH information, documents, and data collected by the department 
in the performance of its duties are the property of the state. Records, reports, data, 
or other information obtained relative to or fwm sources or potential sources of 
discharges of water pollutants shall be available to the public during regular office 
hours, except that, ifa showing satisfactory to the executive director is made by any 
person that such records, reports, data, or other ii1formation (other than effluent 
data) would divulge methods or p1 ocesses entitled to protection as trade secrets, then 
the department shall conside1 such 1eco1ds, 1epor ts, data, or othe1 info11nation as 
confidential. Nothing in this chapte1 shall be const1 ued to make confidential any 
effluent data, including effluent data in records, reports, or other inf01mation, and 
including effluent data in pe11nits, d1aft pe11i1its, and permit applications. Any 
1ecords, data, 01 othe1 infonnation conside1ed confidential may be disclosed or 
transmitted to officers, employees, or authorized representatives of the State of 
Texas or of the United States with 1esponsibilities in water pollution control, 
provided such disclosure or transmittal is made only after adequate wtitten 
assurance is given to the executive director that the confidentiality of the disclosed 
or transmitted records, data, or other information will be aff01ded all reasonable 
protection allowed by law by the receiving officer, employee, or authorized 
representative on behalf of, and under the authority of, the receiving agency or 
political entity. The executive director shall not disclose or transmit records, data, 
or other information considered confidential ifhe has reason to believe the recipient 
will not protect their confidentiality to the most reasonable extent provided by law. 

[Sec. 5.054 .. SEAL. The department shall have a seal bearing the words 
"Texas Department of Water Resources" encircling the oak and olive branches 
common to other official seals. 

[Sec. 5.055. REPORTS TO GOVERNOR. The department shall make 
biennial reports in wiiting to the governor and the members of the legislature. Each 
report shall include a statement of the activities of the board, commission, and 
executive director and their respective or joint recommendations for necessary and 
desirable legislation. 

(ISections 5.656 to 5.696 teser +ed fo1 expansion)] 
SUBCHAPTER ~ [B]. TEXAS WATER COMMISSION 

[TEXAS WATER BEVELOPi'\>fENT BOARD] 
Sec. 5.051 [5-:69+]. COMMISSION [STATE AGENCY]. The Texas Water 

Commission [Development Board] is created as an agency of the state [and shall 
exercise the legislative functions of the department as defined herein. 

[Sec. 5.0911. The Texas Water Development Board is subject to the Texas 
Sunset Act, but it is not abolished under that Act. The board shall be reviewed under 
the Texas Sunset Act during the period in which state agencies abolished effective 
September l of 1985 and of every 12th year after 1985 are reviewed.] 

Sec. 5.052 [5:692]. MEMBERS OF THE COMMISSION [BOARD]; 
APPOINTMENT. (a) The commission [board] is composed of three [six] members 
who are appointed by the governor with the advice and consent of the senate. 

(b) The governor shall make the appointments in such a manner that each 
member is from a different section of the state [and has no conflict of inte1est 
prohibited by state or federal law]. 

(c) Appointments to the commission shall be made without regard to the race, 
color, handicap, sex, religion, age, or national origin of the appointees. · 
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Sec. 5.053. ELIGIBILITY FOR MEMBERSHIP. A person is not eligible to 
serve on the commission if the person or the person's spouse: 

( 1) is employed by or participates in the management of a business 
entity or other organization regulated by the commission or receiving funds from 
the commission; 

(2) owns, controls, or has, directly or indirectly, more than a 10 
percent interest in a business entity or other organization regulated by the 
commission or receiving funds from the commission; or · 

(3) uses or receives a substantial amount of tangible goods, services, 
or funds from the commission. 

Sec. 5.054. REMOVAL OF COMMISSION MEMBERS. (a) It is a ground 
for removal from the commission if a member: 

( 1) does not maintain during the service on the commission the 
qualifications required for appointment to the commission; 

(2) violates a prohibition established by Sections 5.059 and 5.060 of 
this code; 

(3) is unable to discharge his duties for a substantial portion of the 
term for which he was appointed because of illness or disability; or 

(4) is absent from more than one-half of the regularly scheduled 
commission meetings that the member is eligible to attend during each calendar 
year, except when the absence is excused by a majority vote of the commission. 

(b) The validity of an action of the commission is not affected by the fact that 
it was taken when a ground for removal of a member of the commission existed. 

(c) Ifa member of the commission has knowledge that a potential ground for 
removal exists, he shall notify the chairman of the commission of that ground. The 
chairman of the commission shall then notify the governor that a potential ground 
for removal exists. 

Sec. 5.055 [5:093]. OFFICERS OF STATE; OATH. Each member of the 
commission [board] is an officer of the state as that term is used in the constitution, 
and each member shall qualify by taking the official oath of office. 

Sec. 5.056 [5:694]. TERMS OF OFFICE. (a) The members of the 
commission [board] hold office for staggered terms of six years, with the term 
[terms] of one member [two membe1s] expiring every two years. Each member 
holds office until his successor is appointed and has qualified. 

(b) A [No] person appointed to the commission [board] may not serve for 
more .thantwo six-year terms. -

Sec. 5.057. FULL-TIME SERVICE. Each member of the commission shall 
serve on a full-time basis. 

Sec. 5.058. OFFICERS; MEETINGS. (a) The governor shall designate the 
chairman of the commission. He shall serve as chairman until the governor 
designates a different chairman. 

(b) The chairman may designate another commissioner to act for him in his 
absence. 

(c~ .The chairman shall preside at the meetings and hearings Of the 
comm1ss10n. 

(d) The commission shall hold regular meetings and all hearings at times 
specified by a commission order and entered in its minutes. The commission may 
hold special meetings at the times and places in the state that the commission 
decides are appropriate for the performance of its duties. The chairman or acting 
chairman shall give the other members reasonable notice before holding a special 
meeting. · 

(e) A majority of the commission is a quorum. 
Sec. 5.059. CONFLICT OF INTEREST. An officer, employee, or paid 

consultant of a trade association in an industry regulated by the commission may 
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not be a member of the commission or employee of the commission, nor may a 
person who cohabits with or is the spouse of an officer, managerial employee, or 
paid consultant of a trade association in an industry·.regufmed by the commission 
be a member of the commission or an employee of the commission grade 17 and 
over, including exempt employees, according to the position classification schedule 
under the General Appropriations Act. 

Sec. 5.060. LOBBYIST PROHIBITION. A person who is required to register 
as a lobbyist under Chapter 422, Acts of the 63rd Legislature, Regular Session, 1973 
(Article 6252-9c, Vernon's Texas Civil Statutes), by virtue of his activities for 
compensation in or on behalf of a profession related to the operation of the 
commission may not serve as a member of the commission or act as the general 
counsel to the commission. 

[Sec. 5.095. BOARD OFFICERS. (a) The govemm shall designate one 
membe1 as chainnan of the bomd to serve at the will of the govemor. 

[(b) The membeis of the boa1d shall elect a vice-chairman every two years. 
The bomd shall fill a vacancy in the office of vice-chairman for the remainder of 
the unexpired tenn. 

[Sec. 5.096. BOARD MEETINGS. (a) The boa1d shall meet at least once 
each month on a day and at a place within the state selected by it, subject to recesses 
at the disc1etion of the bomd. The chairman 01 two bomd members may call a 
special meeting at any time by giving notice to the other members. 

[(b) The chainnan 01 in his absence the vice-chairman shall preside at all 
meetings of the bom d. · · 

[(c) A majmity of the mernbeis constitute a quorum to transact business. 
[Sec. 5.097. COMPENSATION, EXPENSES. A member is entitled to 

receive an amount as p1ovided in the Geneial App1op1iations Act for each day he 
se1 ves in the perf01mance of his duties, together with travel and other necessmy 
expenses. 

[Sec. 5.098. SEAL. The board shall have a seal bearing the wmds "Texas 
Water Development Bomd" encircling the oak and olive branches common to other 
official seals.] 

[Sections 5.061 [5:699] to 5.100 [5;1-36] reserved for expansion] 
SUBCHAPTER D [E]. GENERAL POWERS AND DUTIES OF 

THE COMMISSION [BOARD] 
Sec. 5.101. SCOPE OF SUBCHAPTER. The powers and duties provided by 

this subchapter are the general powers and duties of the commission and those 
incidental to the conduct of its business. The commission has other specific powers 
and duties as prescribed in other sections of the code and other laws of this state. 

Sec. 5.102. GENERAL POWERS. (a) The commission has the powers to 
perform any acts whether specifically authorized by this code or other law or implied 
by this code or other law, necessary and convenient to the exercise of its jurisdiction 
and powers as provided by this code and other laws. 

(b) The commission may call and hold hearings, receive evidence at hearings, 
administer oaths, issue subpoenas to compel the attendance of witnesses and the 
production of papers and documents, and make findings of fact and decisions with 
respect to its jurisdiction under this code and other laws and rules, orders, permits, 
licenses, certificates, and other actions adopted, issued, or taken by the commission. 

Sec. 5.103 [5-:+3+]. RULES. (a) The commission [board] shall adopt [make] 
any rules necessary to carry out its [the] powers and duties under [the p10visions 
of] this code and other laws of this state. 

(b) The commission shall adopt reasonable procedural rules to be followed 
in a commission hearing. The executive director [and the commission] may 
recommend to the commission [board] for its consideration any rules that he 
considers [they conside1] necessary. 
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(c) Rules shall be adopted in the manner provided Qy [in] the Administrative 
Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas Civil 
Statutes). 

Sec. 5.104. MEMORANDA OF UNDERSTANDING. (a) The commission 
and board by rule shall develop memoranda of understanding as necessary to clarify 
and provide for their respective duties, responsibilities, or functions on any matter 
under the jurisdiction of the commission or board that is not expressly assigned to 
either the commission or board. 

(b) The commission may enter into a memorandum of understanding with 
any other state agency and shall adopt by rule any memorandum of understanding 
between the commission and any other state agency. 

Sec. 5.105 [5:-t-3-Z). GENERAL POLICY. Except as otherwise specifically 
provided by this code, the [The] commission [board], by rule [in the rules], shall 
establish and approve all general policy of the commission [department]. 

Sec. 5.106 [5:-83). BUDGET APPROVAL. The commission [board] shall 
examine and approve all budget recommendations for the commission 
[department] that are to be transmitted to the legislature. [The commission may 
provide as a supplement to those recommendations statements of particular 
concem to the commission.] 

Sec. 5.107 [5-:t-34). ADVISORY COUNCILS. The commission [board] may 
create and consult with advisory councils, including councils for the environment, 
councils for public information, or any other councils that [which] the commission 
[board] may consider appropriate. 

Sec. 5.108. EXECUTIVE DIRECTOR [5.135. APPOINTMENT]. (a) 
The commission [board) shall appoint an executive director [of the department] to 
serve at the will of the commission [board). 

(b) The board shall exercise the powers of appointment which the Texas 
Water Rights Commission had the authority to exercise on August 30, 1977, except 
for those powers of appointment expressly provided to the Texas Water Rights 
Commission in Chapters 50 through 63 inclusive, of the Water Code, which are 
delegated to the commission. 

Sec. 5.109. CHIEF CLERK. (a) The commission shall appoint a chief clerk 
who shall serve at the will of the commission. 

(b) The chief clerk shall assist the commission in carrying out its duties under 
this code. 

(c) The chief clerk shall issue notice of public hearings held under the 
authority of the commission. 

Sec. 5.110. GENERAL COUNSEL. (a) The commission shall appoint a 
general counsel who shall serve at the will of the commission. 

(b) The general counsel is the chief legal officer for the commission. 
(c) The general counsel must be an attorney licensed to practice law in this 

state. 
--(d) The general counsel shall perform the duties and may exercise the powers 
specifically authorized by this code or delegated to the general counsel by the 
commission. 

Sec. 5.111. STANDARDS OF CONDUCT. The commission shall provide 
to its members, appointees, and employees as often as is necessary information 
regarding their qualifications under this· code and their responsibilities under 
applicable laws relating to standards of conduct for state officers or employees. 

Sec. 5.112. PUBLIC TESTIMONY POLICY. The commission shall develop 
and implement policies that will provide the public with a reasonable opportunity 
to appear before the commission and to speak on any issue under the jurisdiction 
of the department. 
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Sec. 5.113. COMMISSION· AND STAFF RESPONSIBILITY POLICY. 
The commission shall develop and implement policies that clearly separate the 
respective responsibilities of the commission and-the:.·staff i 

Sec. 5.114. APPLICATIONS AND OTHER DOCUMENTS. Applications 
and other documents to be filed with the commission for final action under this code 
shall be filed with the executive director and handled in the manner provided by 
this code. 

Sec. 5.115. NOTICE OF APPLICATION. (a) At the time an application for 
a permit or license is filed with the executive director and is administratively 
complete, the commission shall give notice of the application to any person who 
may be affected by the granting of the permit or license. 

(b) The commission shall adopt rules for the notice required by this section. 
(c) The notice must state: 

(I) the identifying number given the application by the commission; 
(2) the type of permit or license sought under the application; 
(3) the name and address of the applicant; 
(4) the date on which the application was submitted; and 
(5) a brief summary of the information included in the permit 

application. 
Sec. 5.116. HEARINGS; RECESS. The commission may recess any hearing 

or examination from time to time and from place to place. 
Sec. 5.117. MANDATORY ENFORCEMENT HEARING. (a) The 

executive director shall monitor compliance with all permits and licenses issued by 
the commission, and ifthe evidence available to the executive director through this 
monitoring process indicates that a permittee or licensee is in substantial 
noncompliance with his permit or license for a period of four months, or for a 
shorter period of time ifthe executive director considers an emergency to exist, the 
executive director shall report this fact to the commission together with the 
information relating to the noncompliance. 

(b) On receiving a report from the executive director under Subsection (a) of 
this section, the commission shall call and hold a hearing to determine whether the 
permittee or lieensee who is the subject of the executive director's report has been 
in substantial noncompliance with his permit or license. 

(c) At the conclusion of the hearing, the commission shall issue one of the 
following orders stating that: 

(I) no violation of the permit or license has occurred; 
(2) a violation of the permit or license has occurred but has been 

corrected and no further action is necessary to protect the public interest; 
(3) the executive director is authorized to enter into a compliance 

agreement with the permittee or licensee; 
( 4) a violation of the permit or license has occurred and an 

administrative penalty is assessed as provided by this code; or 
. (5) a violation of the permit or license has occurred, and the 

executive director is directed to have enforcement proceedings instituted against the 
permittee or licensee. 

· (d) A compliance agreement under Subsection (c)(3) of this section is not 
effective unless it is approved by the commission. If the commission determines at 
a hearing that a permittee or licensee has not complied with the terms of the 
compliance agreement, the commission may direct the executive director to 
institute enforcement proceedings. 

(e) The executive director, on receiving an order from the commission 
directing institution of enforcement proceedings, shall take all necessary steps to 
have enforcement proceedings instituted. 

(Q The commission may compel the attendance of the governing body or any 
other officer of any permittee or licensee at any hearing held under this section. 
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Sec. 5.118. POWER TO ADMINISTER OATHS. Each member of the 
commission, the chief clerk, or a hearings examiner may administer oaths in any 
hearing or examination on any matter submitted to the commission for action. 

Sec. 5.119. COMMISSION TO BE KNOWLEDGEABLE. The commission 
shall be knowledgeable of the watercourses of the state and of the needs of the state 
concerning the use, storage, and conservation of water and of the need to maintain 
the quality of water in the state. 

Sec. 5.120. CONSERVATION AND QUALITY OF WATER. The 
commission shall administer the law so as to promote the judicious use and 
maximum conservation and protection of the quality of water. 

[Sections 5.121 [5:1-36] to 5.170 reserved for expansion] 
SUBCHAPTER E. ADMINISTRATIVE PROVISIONS FOR COMMISSION 

Sec. 5.171. AUDIT. The state auditor shall audit the financial transactions 
of the commission at least once during each biennium. 

Sec. 5.172. FUNDS FROM OTHER ST ATE AGENCIES. Any state agency 
that has statutory responsibilities for water pollution or water quality control and 
that receives a legislative appropriation for these purposes may transfer to the 
commission any amount mutually agreed on by the commission and the agency, 
subject to the approval of the governor. 

Sec. 5.173. PUBLIC INFORMATION RELATING TO COMMISSION. 
The commission shall prepare information of public interest describing the 
functions of the commission and describing the commission's procedures by which 
complaints are filed with and resolved by the commission. The commission shall 
make the information available to the general public and the appropriate state 
agencies. 

Sec. 5.174. COPIES OF DOCUMENTS, PROCEEDINGS, ETC. (a) Except 
as otherwise specifically provided by this code and subject to the specific limitations 
provided by this code, on application of any person the commission shall furnish 
certified or other copies of any proceeding or other official record or of any map, 
paper, or document filed with the commission. A certified copy with the seal of the 
commission and the signature of the chairman of the commission or the executive 
director or chief clerk is admissible as evidence in any court or administrative 
proceeding. 

(b) The commission shall provide in its rules the fees that will be charged for 
copies and is authorized to furnish copies, certified or otherwise, to a person without 
charge when the furnishing of the copies serves a public purpose. Other statutes 
concerning fees for copies of records do not apply to the commission, except that 
the fees set by the commission for copies prepared by the commission may not 
exceed those prescribed in Article 3913, Revised Statutes. 

Sec. 5.175. DOCUMENTS, ETC., STATE PROPERTY; OPEN FOR 
INSPECTION. All information, documents, and data collected by the commission 
in the performance of its duties are the property of the state. Subject to th~ 
limitations of this code, all records are open to inspection by any person during 
regular office hours. 

Sec. 5.176. COMPLAINT FILE. The commission shall keep an information 
file about each complaint filed with the commission relating to an entity regulated 
by the commission. 

Sec. 5.177. NOTICE OF COMPLAINT. Ifa written complaint is filed with 
the commission relating to an entity regulated by the commission, the commission 
at least as frequently as quarterly and until final disposition of the complaint shall 
notify the parties to the complaint of the status of the complaint unless notice would 
jeopardize an undercover investigation. 

Sec. 5.178. REPORTS TO GOVERNOR. (a) The commission shall make 
biennial reports in writing to the governor and the members of the legislature. Each 
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report shall include a statement of the activities of the commission and its 
recommendations for necessary and desirable legislation. 

(b) The commission•shall file annually with·the~g(>yemor and the presiding 
officer of each house of the legislature a complete arid detailed written report 
accounting for all funds received and disbursed by the commission during the 
preceding year. The form of the annual report and the reporting time shall be that 
provided in the General Appropriations Act. 

Sec. 5.179. SEAL. The commission shall have a seal bearing the words 
"Texas Water Commission" encircling the oak and olive branches common to other 
official seals. 

(Sections 5.180 to 5.220 reserved for expansion) 
SUBCHAPTER F. EXECUTIVE DIRECTOR 

Sec. 5.221 [5:+Tt]. GENERAL RESPONSIBILITIES OF THE 
EXECUTIVE DIRECTOR. The executive director shall manage the administrative 
affairs of the commission subject to this code and other laws and under the general 
supervision and direction of the commission [department and shall exercise the 
executive functions of the department, including the execution of the rules, orders, 
and decisions of the department]. __ 

Sec. 5.222. DEPUTY DIRECTORS. (a) The executive director may employ 
any deputy directors that he determines appropriate. 

(b) The deputy directors are under the direction and supervision of the 
executive director. 

(c) The powers and duties of the deputy directors shall be those powers and 
duties required by the commission and the executive director. ,. 

Sec. 5.223 [5-;t-72]. ADMINISTRATIVE ORGANIZATION OF 
COMMISSION [DEPARTMENT]. Subject to approval of the commission, the 
[The] executive director may organize and reorganize the administrative sections 
and divisions of the commission [department] in a manner and in a form that will 
achieve the greatest efficiency and effectiveness. 

Sec. 5.224. INFORMATION REQUEST TO BOARD. (a) With regard to 
any matter pending before the commission, the executive director may obtain from 
the board information relating to that matter. 

(b) On receiving a request from the executive director, the board should make 
the requested information available within 30 days after the information is 
requested and shall make the requested information available not later than 90 days 
after the information is requested. 

Sec. 5.225. CAREER LADDER PROGRAM. The executive director or his 
designee shall develop an intra-agency career ladder program, one part of which 
shall require the intra-agency posting·of all nonentry level positions concurrently 
with any public posting. 

Sec. 5.226. MERIT PAY. The executive director or his designee shall 
develop a system of annual performance evaluations based on measurable job tasks. 
All merit pay for commission employees must be based on the system established 
under this section. · 

Sec. 5.227. EQUAL EMPLOYMENT OPPORTUNITY POLICY. (a) The 
executive director or his designee shall prepare and maintain a written policy 
statement to assure implementation of a program of equal employment opportunity 
whereby all personnel transactions are made without .regard to race, color, handicap, 
sex, religion, age, or national origin. The policy statement must include: 

( 1) personnel policies including policies relating to recruitment, 
evaluation, selection, appointment, training, and promotion of personnel; 

(2) a comprehensive analysis of the commission's work force that 
meets federal and state guidelines; 
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(3) procedures by which a determination can be made of significant 
underutilization in the commission's work force of all persons for whom federal or 
state guidelines encourage a more equitable balance; and 

(4) reasonable methods to appropriately address areas of significant 
underutilization in the commission's work force of all persons for whom federal or 
state guidelines encourage a more equitable balance. 

(b) The policy statement shall be filed with the governor's office before 
November I, 1985, cover an annual period, and be updated at least annually. The 
governor's office shall develop a biennial report to the legislature based on the 
information submitted. This report may be made indivdually or as a part of other 
biennial reports made to the legislature. 

Sec. 5.228 [5-:+7-:3]. APPEARANCES AT HEARINGS. The position of and 
information developed by the commission [department] shall be presented by the 
executive director or his designated representative at hearings of the [board and the] 
commission and the [at] hearings held by federal, state, and local agencies on 
matters affecting the public's interest in the state's water resources, including 
matters that have been determined to be policies of the state. The executive director 
shall be named a party in hearings before the commission. 

Sec. 5.229 [5:+74]. CONTRACTS. (a) The executive director, on behalf of 
the commission [department], may negotiate with and with the consent of the 
commission [board] enter into contracts with the United States or any of its agencies 
for the purpose of carrying out the powers, duties, and responsibilities of the 
commission [department]. 

(b) The executive director, on behalf of the commission [department], may 
negotiate with and with the consent of the commission [board] enter into contracts 
or other agreements with states and political subdivisions of this state or any other 
entity for the purpose of carrying out the powers, duties, and responsibilities of the 
commission [department]. 

[(c) The executive director, on behalf of the department, shall obtain the 
approval of the attomey general as to the legality of a resolution of the board 
authorizing state ownership in a project.] 

Sec. 5.230 [5-:+TS]. ENFORCEMENT. On approval of the commission, the 
[The] executive director may enforce the terms and conditions of any permit, 
certified filing, certificate of adjudication, order, standard, or rule by injunction or 
other appropriate remedy in a court of competent jurisdiction. 

Sec. 5.231 [5-:176]. TRAVEL EXPENSES. The executive director~ [shaH 
be] entitled to receive actual and necessary travel expenses. Other employees of the 
commission [department] are entitled to receive travel expenses as provided in the 
General Appropriations Act. 

Sec. 5.232 [5-:-tT'l]. EMPLOYEE MOVING EXPENSES. If provided by 
[the] legislative appropriation, the commission [department] may pay the costs of 
transporting and delivering the household goods and effects of employees 
transferred by the executive director from one permanent station to another when, 
in the judgment of the executive director, the transfer will serve [in] the best interest 
of the state, 

Sec. 5.233 [5:+78]. GIFTS AND GRANTS. The executive director may 
apply for, request, solicit, contract for, receive, and accept money and other 
assistance from any source to carry out the powers and duties under this code. 

Sec. 5.234 [5:+99]. APPLICATIONS AND OTHER DOCUMENTS. (a) An 
application, petition, or other document requiring action of the commission 
[department] shall be presented to the executive director and handled as provided 
Qy [in] this code and in the rules adopted by [of] the commission [department]. 

(b) After an application, petition, or other document is processed [requiring 
action by the corinnission], it shall be presented to the commission for action as 



SUNDAY, MAY 26, 1985 1943 

[considerntion offding. If accepted fm filing by the commission, if] required by law 
and rules of[;] the commission [shall set a heaiing date and issue app1opiiate notice]. 

[(c) After an applica~ion is processed requiring·aj:ti6n by the board, it shall 
be presented to the board for action as required by law-,flid the rules. 

[Sec. 5.180. DEVELOPMENT FUND MANAGER. The executive director, 
with the approval of the board, shall appoint the development fund manager who 
shall pet form all duties 1equiied of that position by this code and the executive 
directo1. ' 

[Sec. 5.181. PUBLIC INTEREST OFFICE. (a) There is created an office of 
public intetest to insme that the department p1omotes the public's interest and is 
1esponsive to citizens. Public interest includes but is not limited to environmental 
quality and consume1 protection. 

[(b) The office shall be headed by a public interest advocate appointed by the 
commission and the board. The executive di1ector may submit the names and 
qualifications of candidates for public inte1est advocate to the board and 
commission. The boa1d and commission shall meet jointly for the pmpose of 
appointing 01 dismissing the public interest advocate by a majority vote of each 
body-; 

[(c) The advocate shall 1ep1esent the public interest and be a party to all 
proceedings befme the department. 

[(d) The office shall be adequately staffed to cany out its function under this 
code:-

[(e) No 1 uling, decision, 01 other act of the board 01 the commission may be 
appealed by the advocate.] 

Sec. 5.235 [5:+8-Z]. FEES. (a) The executive director shall charge and collect 
the fees prescribed by this section. The executive director shall make a record offees 
prescribed when due and shall render an account to the person charged with the fees. 
Each fee is a separate charge and is in addition to other fees unless provided 
otherwise'. • 

(b) Except as specifically provided by this section, the fee for filing ati 
application or petition is $25 plus the cost of any required notice. 

(c) The fee for filing a water permit application is $75 plus the cost ofrequired 
notice. ~: 

(d) ·The fee for filing an application for fixing or adjusting rates is $100 plus 
the cost of required .notice. .• . 

(e) The fee for filing a water district creation petition or conversion resolution 
is $60 plus the cost of required notice. 

(f) The fee for filing a bond issue application is $100 plus the cost of required 
notice. 

(g) The fee for recording an instrument in the office of the commission is $1 
per page. 

(h) The fee for the use of water for irrigation is 50 cents per acre to be irrigated. 
(i) The fee for impounding water, except under Section 11.142 of this code, 

is 50 cents per acre-foot of storage, based on the total holding capacity of the 
reservoir at normal operating level, provided that no additional fee shall be charged 
for recreational use for any impoundments of water now or hereafter permitted by 
the state or exempted from permit by statute. 

(j) The fee for other uses of water not specifically named in this section is $1 
per acre-foot, except that no political subdivision may be required to pay fees to use 
water for:recharge of underground freshwater-bearing sands and aquifers or for 
abatement of natural pollution. 

(k) ,.,A fee charged under this section for one use of water under a permit from 
the commission may not exceed $5,000. The fee for each additional use of water 
under a permit for which the maximum fee is paid may not exceed $1,000. 
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(I) The fees prescribed by Subsections (h) through (j) .of this section are 
one-time fees, payable when the application for an appropriation is made. However, 
ifthe total fee for a permit exceeds $1,000, the applicant shall pay one-tenth of the 
fee when the application is filed, one-tenth within 30 days after notice is mailed to 
him that the permit is granted, and the balance before he begins to use water under 
the permit. If the applicant does not pay all of the amount owed before he begins 
to use water under the permit, his permit is annulled. 

(m) When a permit is annulled, the matter reverts [shall tevert] to the status 
of a pending, filed application and, on [upon] the payment of use fees as provided 
by this subsection together with sufficient postage fees for mailing notice of hearing, 
the commission shall set the application for hearing and proceed as provided by this 
code. 

[Sections 5.236 to 5.270 reserved for expansion) 
SUBCHAPTER G. PUBLIC INTEREST OFFICE 

Sec. 5.271. CREATION AND GENERAL RESPONSIBILITY OF PUBLIC 
INTEREST OFFICE. The office of public interest is created to ensure that the 
commission promotes the public's interest and is responsive to citizens. Public 
interest includes environmental quality and consumer protection. 

Sec. 5.272. PUBLIC INTEREST ADVOCATE. The office shall be headed 
by a public interest advocate appointed by the commission. The executive director 
may submit the names and qualifications of candidates for public interest advocate 
to the commission. 

Sec. 5.273. · DUTIES OF ADVOCATE. The advocate shall represent the 
public interest and be a party to all proceedings before the commission. 

Sec. 5.274. STAFF. The office shall be adequately staffed to carry out its 
functions under this code. 

Sec. 5.275. APPEAL. A ruling, decision, or other act of the commission may 
not be appealed by the advocate. 

[Sections 5.276 [538:3] to 5.310 [5:226] reserved for expansion] 
[SUBCttAPTER 6. TEXAS WATER COMMISSION 

[Sec. 5.221. CREATION Of COMMISSION. The Texas Water 
Commission is cieated as an agency of the state and shall exercise the judicial 
functions of the department. 

[Sec. 5 .2211. The Texas Water Commission is subject to the Texas Sunset Act, 
and unless continued in existence as provided by that Act the commission is 
abolished effective Septembet 1, 1985. 

[Sec. 5.222. MEMBERS Of COMMISSION, APPOINTMENT. (a} The 
commission is composed oftlnee membets who ate appointed by the govemm with 
the advice and consent of the senate. 

[(b) The govemot shall make the appointments in such a mannet that each 
membet is fiom a diffetent section of the state. 

[Sec. 5.223. OFFICERS Of STATE, OATH. Each member of the 
commission is an offJcet of the state as that let m is used in the constitution, and each 
membet shall qualify by taking the official oath of office. 

[Sec. 5.224. TERMS Of OFFICE. (a) The membets of the commission hold 
office for staggeted tetms of six yeats, with the terms of one member expiring evety 
two yeats. Each membet holds office until his suceessor is appointed and has 
qualified. · 

[(b) No pet son appointed to the commission may set ve fot mote than two 
six-yeat terms. > 

[Sec. 5.225. FULL-TIME SERVICE. Each member of the commission shall 
serve on a full-time basis. 

[Sec. 5.226. OFFICERS, MEETINGS. (a) The govemor shall designate the 
chairman of the commission. Ile shall set ve as chairman until the govemm 
designates a diffetentchainnan. · 
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[(b) The chaionan may designate another commissioner to act for him in his 
absence. 

[(c) The chaionan .. shall preside at the mee~iA~ and hearings of the 
commission. 

[(d) The commissionHshall hold regular meetiiigs;:~i'rid all hearings at times 
specified by a commission 01der and entered in its minutes. The commissfon may 
hold special meetings at the times and places in the state that the commission 
decides are approptiate for the performance of its duties. The chairman 01 acting 
chairman shall give the othet members teasonable notice before holding a special 
meeting. 

[(e) A majority of the commission is a quorum. 
[Sec. 5.227. CIHEF CLERK. (a) The commission shall employ a chief clerk 

who shall assist the commission in canying out its duties under this code. 
[(b) The chief clerk shall issue notice of public hearings held under the 

auth01ity of the commission. 
[(Sections 5.228 to 5.260 1eset ted fo1 expansion! 

[SUBCHAPfER II. GENERAL POWERS 
AND DUTIES OF THE COMMISSION 

[Sec. 5.261. SCOPE OF SUBCHAPTER. The powers and duties 
enumerated in this subchaptet are the general powers and duties of the commission 
and those incidental to the conduct of its business. The commission has othet 
specific powers and duties as prescribed in other sections of this code. 

[Sec. 5.262. RULES. (a) The commission shall adopt reasonable procedural 
rules to be followedin a commission hearing. 

[(b) Rules shall be adopted in the mannet provided in the Administrative 
Ptocedure and Texas Register Act (Article 6252-13a, Vernon's Texas Civil 
Statutes). 

[Sec. 5.263.' APPLICATIONS AND OTHER DOCUMENTS. Applications 
and othct documents to be filed with the commission for final action under this code 
shall be filed with the executive director and handled in the manner ptovided in this 
code: 

[Sec. 5.264. HEARINGS, RECESS, ETC. The commission may recess any 
hearing 01 examination fwm time to time and fiom place to place. 

[Sec. 5.265. POWER TO ADMINISTER OATHS. Each member. of the 
commission, the chief clerk, en a hearing examiner may administer oaths in any 
hearing 01 examination on any matter submitted to the commission fur action. 

[Sec. 5.266. SEAL. The commission shall adopt an official seal. 
[Sec. 5.267. COMMISSION TO BE KNO'.VLEDGEABLE. The 

commission shall be knowledgeable of the water courses of the state and of the needs 
of the state concerning the use, storage, and conservation of water and of the need 
to maintain the quality of water in the state. 

[Sec. 5.268. CON"SERVATION" AND QUALITY OF WATER. The 
commission shall administer the law so as to p10mote the judicious use and the 
maximum conseJVation and protection of quality of water. 

[(Sections 5.269 to 5.310 1ese1 •ed fm expansionl] 
SUBCHAPTER !! [I). OFFICE OF HEARING EXAMINERS 

Sec. 5.311. CREATION OF OFFICE. (a) The commission shall create 
['Nithin the commission there is created] an office of hearing examiners to assist the 
commission in carrying out. its powers and duties under this code. 

{Q} The office of hearing examiners is independent of the [boa1d, the] 
executive director[;] and the divisions of the commission [board] and is under the 
exclusive control of the commission. 

Sec. 5.312. ORGANIZATION OF OFFICE OF HEARING EXAMINERS. 
(a) The office of hearing examiners shall be under the direction of the chief hearing 
examiner. 
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(b) The chief hearing examiner and all assistant hearing examiners employed 
in the office of hearing examiners shall be attorneys licensed to practice law in this 
state and shall be employed by the commission. 

Sec. 5.313. DELEGATION OF RESPONSIBILITY. (a) The commission 
may delegate to a hearing examiner the responsibility to hear any matter before the 
commission. 

(b) A hearing examiner shall prepare for and hold any hearing as directed by 
the commission and shall report to the commission on the hearing in the manner 
provided by law. 

[Sections 5314 to 5.350 reserved for expansion) 
SUBCHAPTER I [;J]. JUDICIAL REVIEW 

Sec. 5.351. JUDICIAL REVIEW OF COMMISSION [DEPARTMENT] 
ACTS. (a) A person affected by a ruling, order, decision, or other act of the 
commission [depa1tment] may file a petition to review, set aside, modify, or suspend 
the act of the commission [depa1tment]. 

(b) A person. affected by a ruling, order, or decision of the commission 
[depattment] must file his petition within 30 days after the effective date of the 
ruling, order, or decision. A person affected by an act other than a ruling, order, or 
decision must file his petition within 30 days after the date the commission 
[depa1tmeut] performed the act. 

[(c) 01de1s, decisions, 01 othe1 actions of the boatd pmsuant to Subchapters 
E and F of Chapte1 16 and Chapte1 17 of this code ate not subject to appeal.] 

Sec. 5.352. REMEDY FOR COMMISSION OR EXECUTIVE 
DIRECTOR[, COMMISSION, OR BOARD] INACTION. A person affected by the 
failure of the commission or the executive director[, commission, 01 boa1 d] to act 
in a reasonable time on an application to appropriate water or to perform any other 
duty with reasonable promptness may file a petition to compel the commission or 
the executive director[, commission, 01 boa1d] to show cause why it should not be 
directed by the court to take immediate action. 

Sec. 5.353. DILIGENT PROSECUTION OF SUIT. The plaintiff shall 
prosecute with reasonable diligence any suit brought under Section 5.351 or 5.352 
of this code. If the plaintiff does not secure proper service of process or does not 
prosecute his suit within one year after it is filed, the court shall presume that the 
suit has been abandoned. The court shall dismiss the suit on a motion for dismissal 
made by the attorney general unless the plaintiff after receiving due notice can show 
good and sufficient cause for the delay. 

Sec. 5.354. VENUE. A suit instituted under Section 5.351 or 5.352 of this 
code must be brought in 1! [the] district court in [of] Travis County. 

Sec. 5.355. APPEAL OF DISTRICT COURT JUDGMENT. A judgment or 
order ofa district court in a suit brought for or against the commission [depa1tment] 
is appealable as are other civil cases in which the district court has original 
jurisdiction. 

Sec. 5.356. APPEAL BY EXECUTIVE DIRECTOR PRECLUDED. A [No] 
ruling, order, decision, or other act of the [boatd 01 the] commission may not be 
appealed by the executive director. . 

Sec. 5.357. LAW SUITS; CITATION. Law suits filed by and against the 
[board;] commission[;] or executive director shall be in the name of the commission. 
[depattment]. In suits against the [depattment, board,] commission[;] or executive 
director, citation may be served on the executive director [01 deputy di1ect01]. ., 

SECTION l.002. Title 2, Water Code, is amended by adding Chapter 6 to 
read as follows: 

CHAPTER 6. TEXAS WATER DEVELOPMENT BOARD 
SUBCHAPTER A. GENERAL PROVISIONS 

Sec. 6.00 l. DEFINITIONS. In this chapter: 
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(1) "Board" means the Texas Water Development Board. 
(2) "Executive administrator" means the executive administrator of . 

the board. 
(3) "Director of planning" means the director of planning of the 

(4) ·"Development fund manager" means the development fund 
manager of the board. · 

(5) "Commission" means the Texas Water Commission. 
Sec. 6.002. SCOPE OF CHAPTER. The powers and duties enumerated in 

this chapter are the general powers and duties of the board and those incidental to 
the conduct of its business. The board has other specific powers and duties as 
prescribed in other sections of this code and other laws of this state. 

[Sections 6.003-6.010 reserved for expansion! 
SUBCHAPTER B. ORGANIZATION OF THE TEXAS WATER 

DEVELOPMENT BOARD 
Sec. 6.011. BOARD AS AGENCY OF ST A TE. The board is the state agency 

primarily responsible for water planning and for administering water financing for 
the state. 

Sec. 6.012. GENERAL DUTIES AND RESPONSIBILITIES. (a) The board 
has general jurisdiction over: 

(1) the development of a statewide water plan; . 
(2) the administration of the state's various water assistance and 

financing programs including those created by the constitution; and · 
(3) other areas specifically assigned to the board by this code or other· 

law. 
-(b) The board has only those powers and duties previously delegated by law 
to the Texas Department of Water Resources that are specifically delegated to the 
board ·under this code and other laws of this state. 

Sec. 6.013. APPLICATION OF SUNSET ACT.The board is subject to the 
Texas Sunset Act (Article 5429k, Vernon's Texas Civil Statutes), but is not 
abolished tinder that Act. The board shall be reviewed under the Texas Sunset Act 
during the period in which state agencies that are subject to abolition September 1, 
1997, under that Act are reviewed. 

Sec. 6.014. CONSTRUCTION OF TITLE. This title shall be liberally 
construed to allow the board and the executive administrator to carry out their 
powers and duties in an efficient and effective manner. 

[Sections 6.015-6.050 reserved for expansion! 
,. SUBCHAPTER C. TEXAS WATER DEVELOPMENT BOARD 

Sec. 6.051. STATE AGENCY. The Texas Water Development Board is an 
agency of the state. 

Sec. 6.052. MEMBERS OF THE BOARD; APPOINTMENT. (a) The board 
is composed of six members who are appointed by the governor with the advice and 
consent of the senate. 

(b) The governor shall make the appointments in such a manner that each 
member is from a different section of the state and has no conflict of interest 
prohibited by state or federal law. 

(c) Appointments to the board shall be made without regard to the race, color, 
handicap,·sex, religion, age, or national origin of the appointees. 

Sec. 6.053. ELIGIBILITY FOR MEMBERSHIP. (a) Members of the board 
must be members of the general public. 

(b) A person is not eligible for appointment to the board ifthe person or the 
person's spouse: 

( 1) is employed by or participates in the management of a business 
entity or other organization regulated by the board or receiving funds from the 
board; 
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(2) owns, controls, or has, directly or indirectly, more than a 10 
percent interest in a business entity or other organization regulated by the board or 
receiving funds from the board; or 

(3) uses or receives a substantial amount of tangible goods, services, 
or funds from the board. 

Sec. 6.054. REMOVAL OF BOARD MEMBERS. (a) It is a ground for 
removal from the board if a member: 

( l) does not have at the time of appointment the qualifications 
required for appointment to the board; 

(2) does not maintain during the service on the board the 
qualifications required for appointment to the board; 

(3) violates a prohibition established by Sections 6.057 and 6.058 of 
this code; 

( 4) is unable to discharge his duties for a substantial portion of the 
term for which he was appointed because of illness or disability; or 

(5) is absent from more than one-half of the regularly scheduled 
board meetings that the member is eligible to attend during each calendar year, 
except when the absence is excused by majority vote of the board. 

(b) The validity of an action of the board is not affected by the fact that it was 
taken when a ground for removal of a member of the board existed. 

(c) If a board member has knowledge that a potential ground for removal 
exists, he shall notify the chairman of the board of that ground. The chairman of 
the board shall then notify the governor that a potential ground for removal exists. 

Sec. 6.055. OFFICERS OF STATE; OATH. Each member of the board is an 
officer of the state as that term is used in the constitution, and each member shall 
qualify by taking the official oath of office. 

Sec. 6.056. TERMS OF OFFICE. (a) The members of the board hold office 
for staggered terms of six years, with the terms of two members expiring every two 
years. Each member holds office until his successor is appointed and has qualified. 

(b) No person appointed to the board may serve for more than two six-year 
terms. 
--Sec. 6.057. CONFLICT OF INTEREST. An officer, employee, or paid 
consultant of a trade association in an industry regulated by the board may not be 
a member or employee of the board, nor may a person who cohabits with or is the 
spouse of an officer, managerial employee, or paid consultant of a trade association 
in an industry regulated by the board be a member of the board or an employee of 
the board grade 17 and over, including exempt employees, according to the position 
classification schedule under the General Appropriations Act. 

Sec. 6.058. LOBBYIST PROHIBITION. A person who is required to register 
as a lobbyist under Chapter 422, Acts of the 63rd Legislature, Regular Session, 1973 
(Article 6252-9c, Vernon's Texas Civil Statutes), by virtue of his activities for 
compensation in or on behalf of a profession related to the operation of the board 
may not serve as a member of the board or act as the general counsel to the board. 

Sec. 6.059. BOARD OFFICERS. (a) The governor shall designate one 
member as chairman of the board to serve at the will of the governor. 

(b) The members of the board shall elect a vice-chairman every two years. The 
board shall fill a vacancy in the office of vice-chairman for the remainder of the 
unexpired term. 

Sec. 6.060. BOARD MEETINGS. (a) The board shall meet at least once 
every other month on a day and at a place within the state selected by it, subject 
to recesses at the discretion of the board. The chairman or two board members may 
call a special meeting at any time by giving notice to the other members. 

(b) The chairman or in his absence the vice-chairman shall preside at all 
meetings of the board. 
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(c) A majority.of the members constitute a quorum to transact business. 
Sec. 6.061. COMPENSATION; EXPENSES. A member is entitled to 

receive an amount as provided· by the General Appropriations Act for each day he 
serves in the performance of his duties, together with travel and other necessary 
expenses. 

(Sections 6.062-6.100 reserved for expansion) 
SUBCHAPTER D; GENERAL POWERS AND DUTIES OF THE BOARD 

Sec. 6.10 I. RULES. (a) The board shall adopt rules necessary to carry out the 
powers and duties of the board provided by this code and other laws of this state. 

(b) The executive administrator may recommend to the board for its 
consideration rules that he considers necessary to carry out the board's powers and 
duties. 
---Tc) Rules shall be adopted in the manner provided by the Administrative 
Procedure and Texas Register Act (Article 6252-13a, Vernon's Texas Civil· 
Statutes). 

Sec. 6.1011. BUDGET APPROVAL. The board shall examine and approve 
budget recommendations for the board that are to be transmitted to the legislature. 

Sec. 6.102. ADVISORY COUNCILS. The board may create and consult 
with any advisory councils that the board considers appropriate to carry out its 
powers and duties. 

Sec. 6.103. EXECUTIVE ADMINISTRATOR. The board shall appoint a 
person to be the executive administrator to serve at the will of the board. 

Sec. 6.104. MEMORANDA OF UNDERSTANDING. (a) The board and 
the commission by rule shall develop memoranda of understanding as necessary to 
provide for their respective duties, responsibilities, or functions on any matter under 
the jurisdiction of the board or commission that is not expressly assigned to either 
the board or the commission. 

(b) The board may enter into a memorandum of understanding with any 
other state agency and shall adopt by rule any memorandum of understanding 
between the board and any other state agency. 

Sec. 6.105. PUBLIC TESTIMONY POLICY. The board shall develop and 
implement policies that will provide the public with a reasonable opportunity to 
appear before the board and to speak on any issue under the jurisdiction of the 
board. 

Sec. 6.106. STANDARDS OF CONDUCT. The board shall provide to its 
members, appointees, and employees as often as is necessary information regarding 
their qualifications under this code and their responsibilities under applicable laws 
relating to standards of conduct for state officers and employees. 

[Sections 6.107-6.150 reserved for expansion) 
SUBCHAPTER E. ADMINISTRATIVE PROVISIONS FOR THE BOARD 

Sec. 6.151. AUDIT. The state auditor shall audit the financial transactions 
of the board at least once during each biennium. 

Sec. 6.152. PUBLIC INFORMATION RELATING TO BOARD. The 
board shall prepare information of public interest describing the functions of the 
board and describing the board's procedures by which complaints are filed with and 
resolved by the board. The board shall make the information available to the general 
public and the appropriate state agencies. 

Sec. 6.153. DOCUMENTS, ETC., STATE PROPERTY; OPEN FOR 
INSPECTION. All information, documents, and data collected by the board in the 
performance of its duties are the property of the state. Subject to the limitations in 
Section 26.134 of this code, all records are open to inspection by any person during 
regular office hours. 

Sec. 6:154. COMPLAINT FILE. The board shall keep an information file 
about each complaint filed with the board relating to an entity regulated by the 
·board. 
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Sec. 6.155. NOTICE OF COMPLAINT. Ifa written complaint is filed with 
the board relating to an entity regulated by the board, the board at least as frequently 
as quarterly and until final disposition of the complaint shall notify the parties to 
the complaint of the status of the complaint unless notice would jeopardize an 
undercover investigation. 

Sec. 6.156. REPORTS TO GOVERNOR. (a) The board shall make biennial 
reports in writing to the governor and the members of the legislature. Each report 
shall include a statement of the activities of the board and its recommendations for 
necessary and desirable legislation. 

(b) The board shall file annually with the governor and the presiding officer 
of each house of the legislature a complete and detailed written report accounting 
for all funds received and disbursed by the board during the preceding year. The 
form of the annual report and the reporting time shall be that provided in the 
General Appropriations Act. 

Sec. 6.157. SEAL. The board shall have a seal bearing the words "Texas 
Water Development Board" encircling the oak and olive branches common to other 
official seals. 

(Sections 6.158-6.180 reserved for expansion) 
SUBCHAPTER F. EXECUTIVE ADMINISTRATOR 

Sec. 6.181. GENERAL RESPONSIBILITIES. The executive administrator 
shall manage the administrative affairs of the board subject to this code and other 
laws and under the general supervision and direction of the board. 

Sec. 6.182 .. APPOINTMENT OF CERTAIN PERSONS. The executive 
administrator, with the approval of the board, shall appoint a development fund 
manager, director of planning, and general counsel for the board. 

(b) The development fund manager, director of planning, and general counsel 
shall perform the duties required for those positions by this code and may perform 
the powers and shall perform the duties required by the board or the executive 
administrator. 

Sec. 6.183. EMPLOYMENT OF PERSONNEL. The executive 
administrator shall employ necessary personnel for the board. 

Sec. 6.184. ADMINISTRATIVE ORGANIZATION. The executive 
administrator, with the approval of the board, may organize and reorganize the 
administrative sections and divisions of the board in a form and manner that will 
achieve the greatest efficiency and effectiveness. 

Sec. 6.185. INFORMATION REQUEST TO COMMISSION. (a) With 
regard to any matter pending before the board, the executive administrator may 
obtain from the commission information relating to that matter. 

(b) On receiving a request from the executive administrator, the commission 
should make the requested information available within 30 days after the 
information is requested and shall make the requested information available not 
later than 90 days after the information is requested. 

Sec. 6.186. CAREER LADDER PROGRAM. The executive administrator 
or his designee shall develop an intra-agency career ladder program, one part of 
which shall require the intra-agency posting of all nonentry level positions 
concurrently with any public posting. 

Sec. 6.187. MERIT PAY. The executive administrator or his designee shall 
develop a system of annual performance evaluations based on measurable job tasks. 
All merit pay for board employees must be based on the system established under 
this section. . 

Sec. 6.188. EQUAL EMPLOYMENT OPPORTUNITY POLICY. (a) The 
executive administrator or his designee shall prepare and maintain a written policy 
statement to assure implementation of a program of equal employment opportunity 
whereby all personnel transactions are made without regard to race, color, handicap, 
sex, religion, age, or national origin. The policy statement must include: 
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( l) personnel policies including policies relating to recruitment, 
evaluation, selection, appointment, training, and promotion of personnel; 

(2) a comprehensive analysis of the boaro{$.iwork force that meets 
federal and state guidelines; 

(3) procedures by which a determination can be made of significant 
underutilization in the board's work force of all persons for whom federal or state 
guidelines encourage a more equitable balance; and 

( 4) reasonable methods to appropriately address areas of significant 
underutilization in the board's work force of all persons for whom federal or state 
guidelines encourage a more equitable balance. 

(b) The policy statement shall be filed with the governor's office before 
November 1, 1985, cover an annual period, and be updated at least annually. The 
governor's office shall develop a biennial report to the legislature based on the 
information submitted. This report may be made individually or as a part of other 
biennial reports made to the legislature. 

Sec. 6.189. APPEARANCES AT HEARINGS. The position of and 
information developed by the board shall be presented by the executive 
administrator or his designated representative at hearings of the board and 
commission and at hearings held by federal, state, and local agencies on matters 
affecting the public's interest in the state's water resources, including matters that 
have been determined to be policies of the state. 

Sec. 6.190. CONTRACTS. (a) The executive administrator, on behalfofthe 
board, may negotiate with and, with the consent of the board, may enter into 
contracts with the United States or any of its agencies for the purpose of carrying 
out the powers, duties, and responsibilities of the board. 

(b) The executive administrator, on behalf of the board, may negotiate with 
and, with the consent of the board, may enter into contracts or other agreements 
with states and political subdivisions of this state or other entity for the purpose of 
carrying out the powers, duties, and responsibilities of the board. 

(c) The executive administrator, on behalf of the board, shall obtain the 
approval of the attorney general as to the legality of a resolution of the board 
authorizing state ownership in a project. 

Sec. 6.191. TRAVEL EXPENSES. The executive administrator is entitled to 
receive actual and necessary travel expenses. Other employees of the board are 
entitled to receive travel expenses as provided by the General Appropriations Act. 

Sec. 6.192. GIFTS AND GRANTS. The executive administrator may apply 
for, request, solicit, contract for, receive, and accept money and other assistance 
from any source to carry out the powers and duties provided by this code. 

Sec. 6.193. EMPLOYEE MOVING EXPENSES. If provided by legislative 
appropriation, the board may pay the costs of transporting and delivering household 
goods and effects of employees transferred by the executive administrator from one 
permanent station to another when, in the judgment of the executive administrator, 
the transfer will serve the best interest of the state. 

Sec. 6.194. APPLICATIONS AND OTHER DOCUMENTS. (a) An 
application, petition, or other document requiring action of the board shall be 
presented to the executive administrator and handled as provided by this code and 
in the rules of the board. 

(b) After an application, petition, or other document requiring action of the 
board is processed, it shall be presented to the board for action as required by law 
and the rules of the board. 

Sec. 6.195. NOTICE OF APPLICATION. (a) At the time an application 
requiring action of the board is filed and is administratively complete, the board 
shall give notice of the application to any person who may be affected by the 
granting of the application. 



1952 SENA TE JOURNAL-REGULAR SESSION 

(b) The board shall adopt rules for the notice required by this section. 
(c) The notice must State: 

(1) the identifying number given the application by the board; 
(2) the name and address of the applicant; 
(3) the date on which the application was submitted; and 
(4) a brief summary of the information included in the application. 

[Sections 6.196-6.240 reserved for expansion) 
SUBCHAPTER G. JUDIOAL REVIEW 

Sec. 6.241. JUDICIAL REVIEW OF ACTS. (a) A person affected by a 
ruling, order, decision, or other act of the board may file a petition to review, set 
aside, modify, or suspend the act of the board. 

(b) A person affected by a ruling, order, or decision of the board must file his 
petition within 30 days after the effective date of the ruling, order, or decision. A 
person affected by an act other than a ruling, order, or decision must file his petition 
within 30 days after the date the board performed the act. 

(c) Orders, decisions, or other actions of the board pursuant to Subchapters 
E and F of Chapter 16 and to Chapter 17 of this code are not subject to appeal. 

Sec. 6.242. REMEDY FOR BOARD OR EXECUTIVE 
ADMINISTRATOR INACTION. A person affected by the failure of the board or 
the executive administrator to act in a reasonable time on an application or to 
perform any other duty with reasonable promptness may file a petition to compel 
the board or the executive administrator to show cause why it should not be directed 
by the court to take immediate action. 

Sec. 6.243. DILIGENT PROSECUTION OF SUIT. The plaintiff shall 
prosecute with reasonable diligence any suit brought under Section 6.241 or 6.242 
of this code. If the plaintiff does not secure proper service of process or does not 
prosecute his suit within one year after it is filed, the court shall presume that the 
suit has been abandoned. The court shall dismiss the suit on a motion for dismissal 
made by the attorney general unless the plaintiff after receiving due notice can show 
good and sufficient cause for the delay. 

Sec. 6.244. VENUE. A suit instituted under Section 6.241 or 6.242 of this 
code must be brought in a district court in Travis County. 

Sec. 6.245. APPEAL OF DISTRICT COURT JUDGMENT. A judgment or 
order of a district court in a suit brought for or against the board or the executive 
administrator is appealable as are other civil cases in which the district court has 
original jurisdiction. 

Sec. 6.246. APPEAL BY EXECUTIVE ADMINISTRATOR 
PRECLUDED. A ruling, order, decision, or other act of the board may not be 
appealed by the executive administrator. 

Sec. 6.247. LAW SUITS; CITATION. Law suits filed by and against the 
board or the executive administrator shall be in the name of the board. In suits 
against the board or the executive administrator, citation may be served on the 
executive administrator. 

SECTION 1.003. Sections 11.002, 11.004, and 11.031, Water Code, are 
amended to read as follows: 

Sec. 11.002. DEFINITIONS. In this chapter and in Chapter 12 of this code: 
(1) "Commission" means the Texas Water Commission. . 
(2) "Board" means the Texas Water Development Board. 
(3) "Executive director" means the executive director of the Texas 

[Depai tment of] Water Commission [Resources]. . 
(4) ["Department" means the Texas Department of Watet. 

Resou1ces. 
[(51] "Beneficial use" means use of the amount of water which is 

economically necessary for a purpose authorized by this chapter, when reasonable 
intelligence and reasonable diligence are used in applying the water to that purpose. 
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ill [(67] . "Water right" means a right acquired under the laws of this 
state to impound, divert, or use state water. 

(§2 [ffl] "Appropriator" means a perso,n,'~-~o has made beneficial 
use of any water in a lawful rria·nner under the provisions of~ariy act of the legislature 
before the enactment of Chapter 171, General Laws, Acts of the 33rd Legislature, 
1913, as amended, and who has filed with the State Board of Water Engineers a 
record of his appropriation as required by the 1913 Act, as amended; or a person 
who makes or has made beneficial use of any water within the limitations of a permit 
lawfully issued by the commission or one of its predecessors. 

Sec. 11.004. COMMISSION [DEPARTMENT] TO RECEIVE 
CERTIFIED COPIES OF JUDGMENTS, ETC. When any court of record renders 
a judgment, decree, or order affecting the title to. any water right, claim, 
appropriation, or irrigation facility or affecting any matter over which the 
commission [department] is given supervision by law, the clerk of the court shall 
immediately transmit to the commission [department] a certified copy of the · 
judgment, decree, or order. 

Sec. 11.031. ANNUAL REPORT. (a) Not later than March 1 of every year, 
every person who takes water during the preceding calendar year from a stream or 
reservoir shall submit a written report to the commission [department] on a form 
prescribed by the commission [department]. The report shall contain all 
information required by the commission [department] to aid in administering the 
water law and in making inventory of the state's water resources. However, with the 
exception of public utilities and political subdivisions which furnish water for 
municipal uses, no report is required of persons who take water solely for domestic 
or livestock purposes. 

(b) A person who fails to file an annual report with the commission 
[department] as required by this section is liable to a penalty of$25, plus $1 per day 
for each day he fails to file the statement after March 1. However, the maximum 
penalty under this section is $150. The state may sue to recover the penalty, 

SECTION 1.004. Subsections (c) and (g), Section 11.035, Water Code, are 
amended to read as follows: 

(c) If the party~exercising the power granted by this section is not a 
corporation, district, city, or town, he shall apply to the commission [department] 
for the condemnation. 

(g) If, after the costs of the condemnation proceedings have been paid, a party 
seeks to take the benefits of the condemnation proceedings, he shall apply to the 
commission [department] for the benefits. The commission may grant the 
application and fix the fees and charges to be paid by the applicant. 

SECTION 1.005. Subsections (a) and (g), Section 11.041, Water Code, are 
amended to read as follows: 

(a) Any person entitled to receive or use water from any canal, ditch, flume, 
lateral, dam, reservoir, or lake or from any conserved or stored supply may present 
to the commission [department] a written petition showing: 

( 1) that he is entitled to receive or use the water; l 
(2) that he is willing and able to pay a just and reasonable price for 

the water; 
(3) that the party owning or controlling the water supply has water 

not contracted to others and available for the petitioner's use; and 
( 4) that the party owning or controlling the water supply fails or 

refuses to supply the available water to the petitioner, or that the price or rental 
demanded for the available water is not reasonable and just or is discriminatory. 

(g) If, after the preliminary investigation, the executive director determines 
that no probable grounds exist for the complaint, the executive director shall dismiss 
the complaint. The commission [department] may either return the deposit or pay 
it into the State Treasury. 
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SECTION 1.006. Section 11.042, Water Code, is amended to read as follows: 
Sec. 11.042. DELIVERING WATER DOWN BANKS AND BEDS. Under 

rules prescribed by the commission [board], a person, association of persons, 
corporation, or water improvement or irrigation district supplying stored or 
conserved water under contract as provided in this chapter may use the bank and 
bed of any flowing natural stream in the state to convey the water from the place 
of storage to the place of use or to the diversion plant of the appropriator. The 
commission [board] shall prescribe rules for this purpose. 

SECTION 1.007. Subsections (b) and (c), Section 11.087, Water Code, are 
amended to read as follows: 

(b) The commission (board] may make and enforce rules and orders to 
implement the provisions of this section, including rules and orders designed to: 

(1) establish an orderly system for water releases and diversions in 
order to protect vested rights and to avoid the loss of released water; 

(2) prescribe the time that releases of water may begin and end; 
(3) determine the proportionate quantities of the released water in 

transit and the water that would have been flowing in the stream without the 
addition of the released water; 

(4) require each owner or operator of a dam or reservoir on the 
stream between the point of release and the point of destination to allow free passage 
of the released water in transit; and 

(5) establish other requirements the commission [board] considers 
necessary to effectuate the purposes of this section. 

(c) Orders made by the commission to effectuate its rules [the board's 
regulations] under this section need not be published, but the commission shall 
transmit a copy of every such order by certified mail to each diverter of water and 
to each reservoir owner on the stream between the point of release and the point 
of destination of the released water as shown by the records of the commission 
[department]. 

SECTION 1.008. Subsection (b), Section 11.122, Water Code, is amended to 
read as follows: 

(b) The commission [board] shall adopt rules to effectuate the provisions of 
this section. 

SECTION 1.009. Sections 11.126 and 11.129, Water Code, are amended to 
read as follows: · 

Sec. 11.126. COMMISSION [DEPARTMENT] REQUIREMENTS. (a) If 
the proposed taking or diversion of water for irrigation exceeds nine cubic feet per 
second, the executive director may require additional information as prescribed by 
this section. 

(b) The executive director may require a continuous longitudinal profile, 
cross sections of the proposed channel, and the detail plans of any proposed 
structure, on any scales and with any definition the executive director considers 
necessary or expedient. 

( c) If the application proposes construction of a dam greater than six feet in 
height either for diversion or storage, the executive director may also require filing 
a copy of all plans and specifications and a copy of the engineer's field notes of any 
survey of the lake or reservoir. No work on the project shall proceed until approval 
of the plans is obtained from the executive director. 

(d) If the applicant is a corporation, the commission may require filing a 
certified copy of its articles of incorporation, a statement of the names and addresses 

. of its directors and officers, and a statement of the amount of its authorized capital 
stock and its paid-up capital stock. 

(e) If the applicant is not a corporation, the commission may require filing 
a sworn statement showing the name and address of each person interested in the 
appropriation, the extent of his interest, and his financial condition. 
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Sec. 11.129. REVIEW OF APPLICATION; AMENDMENT. The 
commission shall determine whether the application, maps, and other materials 
comply with the requiremen:ts of this chapter and th~-' rules of the commission 
[board]. The commission may require amendment of the application, maps, or 
other materials to achieve necessary compliance. 

SECTION 1.0 I 0. Subsection (a), Section 11.130, Water Code, is amended to 
read as follows: 

(a) The executive director shall have all applications for appropriations 
recorded in a well-bound book kept for that purpose in the commission 
[ depm tment's] office. 

SECTION 1.011. Subsection (b), Section 11.135, Water Code, is amended to 
read as follows: 

(b) The permit shall be in writing and attested by the seal of the commission, 
and it shall contain substantially the following information: 

(I) the name of the person to whom the permit is issued; 
(2) the date the permit is issued; 
(3) the date the original application was filed; 
( 4) the use or purpose for which the appropriation is to be made; 
(5) the amount or volume of water authorized to be appropriated for 

each purpose; 
(6) a general description of the source of supply from which the 

appropriation is proposed to be made; 
. (7) the time within which construction or work must begin and the 

time within which it must be completed; and 
(8) any other information the commission [board] prescribes. 

SECTION 1.012. Subsection (g), Section 11.138, Water Code, is amended to 
read as follows: · 

(g) The commission [board] may prescribe by rule the fees to be paid for 
issuance of temporary permits, but no fee for issuance or extension of a temporary 
permit shall exceed $500. 

SECTION 1.013. Subsection (d), -Secticin 11.139, Water Code, is amended to 
read as follows: , 

(d) The commission [board] may prescribe rules and adopt fees which are 
necessary to carry out the provisions of this section. 

SECTION 1.014. Subsections (b) and (t), Section 11.143, Water Code, are 
amended to read as follows: 

(b) If the applicant elects to proceed under this section, he shall submit to the 
commission [depmtment] a sworn application, on a form furnished by the 
commission [depattment], containing the following information: 

(I) ·the name and post-office address of the appliCant; 
(2) the nature and purpose of the use and the amount of water to 

be used annually for each purpose; - ' 
(3) the major watershed and the tributary (named or unnamed) on 

which the dam or reservoir is located;' 
( 4) the county in which the dam or reservoir is located; ' 
(5) the approximate distance and direction from the county seat of 

the county to the location of the dam or reservoir; 
(6) the survey or the portion of the survey on which the dam or 

reservoir is located and, to the best of the applicant's knowledge and belief, the 
distance and direction of the midpoint of the dam or reservoir from a corner of the 
survey, which information the executive director may require to be marked on an 
aerial photograph or map furnished by the commission [department]; 

(7) the approximate surface area, to the nearest acre, of the reservoir 
when it is full and the average depth in feet when it is full; and 
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(8) the approximate number of square miles in the drainage area 
above the dam or reservoir. 

(f) The notice shall be published only once, at least 20 days before the date 
stated in the notice for the hearing on the application, in a newspaper having general 
circulation in the county where the dam or reservoir is located. At least 15 days 
before the date set for the hearing, the commission shall transmit a copy of the 
notice by first-class mail to each person whose claim or appropriation has been filed 
with the commission [dcpa1tmcnt] and whose diversion point is downstream from 
that described in the application. 

SECTION 1.015. Sections 11.144 and l l.145, Water Code, are amended to 
read as follows: 

Sec. 11.144. APPROVAL FOR ALTERA TIO NS. All holders of permits and 
certified filings shall obtain the approval of the commission before making any 
alterations, enlargements, extensions, ot other changes to any reservoir, dam, main 
canal, or diversion work on which a permit has been granted or a certified filing 
recorded. A detailed statement and plans for alterations or changes shall be filed 
with the commission [dcpa1tmcnt] and approved by the executive director before 
the alterations or changes are made. This section does not apply to the ordinary 
maintenance or emergency repair of the facility. 

Sec. l l .145. WHEN CONSTRUCTION MUST BEGIN. (a) If a permit is for 
appropriation by direct diversion, construction of the proposed facilities shall begin 
within the time fixed by the commission, which shall not exceed two years after the 
date the permit is issued. The appropriator shall work diligently and continuously 
to the completion of the construction. The commission may, by entering an order 
of record, extend the time for beginning construction. The commission [board] may 
establish fees, not to exceed $1,000, for extending the time to begin construction 
of the proposed facilities. 

(b) If the permit contemplates construction of a storage reservoir, 
construction shall begin within the time fixed by the commission, not to exceed two 
years after the date the permit is issued. The commission, by entering an order of 
record, may extend the time for beginning construction. The commission [board] 
may fix fees, not to exceed $1,000, for extending the time to begin construction of 
reservoirs. 

SECTION l.016. Sections 11.174 and 11.179, Water Code, are amended to 
read as follows: 

Sec. 11.174. COMMISSION [DEPARTMENT] TO INITIATE 
PROCEEDINGS. When the commission [dcpaitmcnt] finds that its records do not 
show that any water has been beneficially used under a permit, certified filing, or 
certificate of adjudication during the past 10 years, the executive director shall 
initiate proceedings, terminated by public hearing, to cancel the permit, certified 
filing, or certificate of adjudication. 

Sec. 11.179. COMMISSION [DEPARTMENT] MAY INITIATE 
PROCEEDINGS. When the commission [dcpaitmcnt] finds that its records do not 
show proof that some portion of the water has been used during the past l 0 years, 
the executive director may initiate proceedings, terminated by public hearing, to 
cancel the permit, certified filing, or certificate of adjudication in part. 

SECTION l.017. Subsection (a), Section 11.203, Water Code, is amended to 
read as follows: 

(a) A person who drills an artesian well or has one drilled shall keep a 
complete and accurate record of the depth, thickness, and character of the different 
strata penetrated and when the well is completed shall transmit a copy of the record 
to the commission [depaitment] by registered mail. 

SECTION 1.018. Section 11.204, Water Code, is amended to read as follows: 
Sec. 11.204. REPORT OF NEW ARTESIAN WELL. Within one year after 

an artesian well is drilled, the owner or operator shall transmit to the commission 
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[dcpat trncnt] a sworn report stating the result of the drilling operation, the use to 
which the water will be applied, and the contemplated extent of the use. · . 

SECTION 1.019. Subsection (a), Section 11.207(Water Code, is amended to 
read as follows: 

(a) Not later than March 1 of each year, a person who during any part of the 
preceding calendar year owned or operated an artesian well for any purpose other 
than domestic use shall file a report to the commission [dcpmtrncnt] on a form 
supplied by the commission [dcpmtrncnt]. ' 

SECTION 1.020. Section 11.302, Water Code, is amended to read as follows: 
Sec. 11.302. DECLARATION OF POLICY. The conservation and best 

utilization of the water resources of this state are a public necessity, and it is in the 
interest of the people of the state to require recordation with the commission 
[dcpat trncnt] of claims of water rights which are presently unrecorded, to limit the 
exercise of these claims to actual use, and to provide for the adjudication and 
administration of water rights to the end that the surface-water resources of the state 
may be put to their greatest beneficial use; Therefore, this subchapter is in 
furtherance of the public rights, duties, and functions mentioned in this section and 
in response to the mandate expressed in Article XVI, Section 59 of the Texas 
Constitution and is in the exercise of the police powers of the state in the interest 
of the public welfare. · · 

SECTION 1.021. Subsections (c) and (f), Section 11.303, Water Code, are 
amended to read as follows: 

(c) On or be.fore September 1, 1969, every person claiming a water right to 
which this section applies shall file with the commission [dcpattrncnt] a statement 
setting forth: 

( 1) the name and address of the claimant; 
(2) the location and the nature of the right claimed; 
(3) the stream or watercourse and the river basin in which the right 

is claimed; 
( 4) the date of commencement of works; 
(5) · the dates and volumes of use of water; and 
(6) either information the commission [dcpat trncnt] may require to 

show the nature and extent of the claim. 
(f) The commission [dcpmtmcnt] shall prescribe forms for the sworn 

statements required by this section, but use of the commission [dcpattment] forms 
is not mandatory. 

SECTION 1.022. Subsection (a), Section 11.305, Water Code, is amended to 
read as follows: -

(a) Promptly after a petition is filed under Section 11.304 of this Code, the 
commission shall consider whether the adjudication would be in the public interest. 
If the commission finds that an adjudication would be in the public interest, it shall 
enter an order to that effect, designating the stream or segment to be adjudicated. 
The executive director shall have an investigation made of the area involved in order 
to gather relevant date and information essential to the proper understanding of the 
claims of water rights involved. The results of the investigation shall be reduced to 
writing and made a matter of record in the commission [dcpattrncnt's] office. 

SECTION 1.023. Subsections (a) and (c), Section 11.306, Water Code, are 
amended to read as follows: 

(a) The commission shall prepare a notice of adjudication which describes the 
stream or segment to be adjudicated and the date by which all claims of water rights 
in the stream or segment shall be filed with the commission [dcpat trncnt]. The date 
shall not be less than 90 days after the date'the notice is issued. 

( c) The notice shall also be sent by first-class mail to each claimant of water 
rights whose diversion is within the stream or segment to be adjudicated, to the 
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extent that the claimants can reasonably be ascertained from the records of the 
commission [depa1tment]. 

SECTION 1.024. Section 11.307, Water Code, is amended to read as follows: 
Sec. 11.307. FILING OF SWORN CLAIMS. (a) Every person claiming a 

water right of any nature, except for domestic or livestock purposes, from the stream 
or segment under adjudication shall file a sworn claim with the commission 
[depattment] within the time prescribed in the notice of adjudication, including any 
extensions of the prescribed time, setting forth: 

( 1) the name and post-office address of the claimant; 
(2) the location and nature of the right claimed, including a 

description of any permit or certified filing under which the claim is made; 
(3) the purpose of the use; 
( 4) a description of works and irrigated land; and 
(5) all other information necessary to show the nature and extent of 

the claim. 
(b) The commission [department] shall prescribe forms for claims, but use of 

the commission [depaitment] forms is not mandatory. 
SECTION 1.025. Subsection (b), Section 11.312, Water Code, is amended to 

read as follows: 
(b) The commission shall also send notice by first-class mail to each claimant 

of water rights within the river basin in which the stream or segment is located, to 
the extent that the claimants can be reasonably ascertained from the records of the 
commission [department]. 

SECTION 1.026. Section 11.314, Water Code, is amended to read as follows: 
Sec. 11.314. HEARING ON CONTEST; NOTICE. After the time for filing 

contests has expired, the commission shall prepare a notice setting forth the part of 
the preliminary determination to which eac;h contest is directed and the time and 
place ofa hearing on the contest. The notice shall be sent to each claimant of water 
rights within the river basin in which the stream or segment is located, to the extent 
that the claimants can be reasonably ascertained from the records of the 
commission [depa1tment]. The hearing shall be conducted as provided in Section 
11.337 of this code. 

SECTION 1.027. Section 11.325, Water Code, is amended to read as follows: 
Sec. 11.325. WATER DIVISIONS. The commission [board] shall divide the 

state into water divisions for the purpose of administering adjudicated water rights. 
Water divisions may be created from time to time as the necessity arises. The 
divisions shall be constituted to secure the best protection to the holders of water 
rights and the most economical supervision on the part of the state. 

SECTION 1.028. Subsections (a) and (c), Section 11.329, Water Code, are 
amended to read as follows: 

(a) The commission [depaitment] shall pay the compensation and necessary 
expenses of a watermaster, assistant watermasters, and other necessary employees, 
but the holders of water rights that have been determined or adjudicated and are 
to be administered by the watermaster shall reimburse the commission 
[department] for the compensation and expenses. 

(c) the commission shall hold a public hearing to determine the 
apportionment of the costs of administration of adjudicated water rights among the 
holders of the rights. After a public hearing, the commission shall issue an order 
assessing the annual cost against the holders of water rights to whom the water will 
be distributed under the final decree. The commission shall equitably apportion the 
costs. The executive director may provide for payments in installments and shall 
specify the dates by which payments shall be made to the commission [department]. 

SECTION 1.029. Sections 11.330-11.334, Water Code, are amended to read 
as follows: · 
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Sec. 11.330. OUTLET FOR FREE PASSAGE OF WATER. Th~ owner of 
any works for the diversion or storage of water shall maintain a substantial headgate 
at the point of diversion, or a gate on each discharge pipe of a pumping plant, 
constructed so that it can be_ locked at the proper placeJ~y the watermaster, or a 
suitable outlet in a dam to ailow the free passage ofwate'r'tifat the owner of the dam 
is not entitled to divert or impound. The commission [board] shall adopt rules, and 
the executive director shall enforce the rules, governing the type and location of the· 
headgates or gates and the outlets to allow the free passage of water. 

Sec. 11.331. MEASURING DEVICES. The commission [board], by rule, 
may require the owner of any works for the diversion, taking, storage, or distribution 
of water to construct and maintain suitable measuring devices at points that will 
enable the watermaster to determine the quantities of water to be diverted, taken, 
stored, released, or distributed in order to satisfy the rights of the respective users. 

Sec. 11.332. INSTALLATION OF FLUMES. The commission [board], by 
rule, may require flumes to be installed along the line of any ditch if necessary for 
the protection of water rights or other property. 

Sec. 11.333. FAILURE TO COMPLY WITH COMMISSION [BOARD] 
RULES. If the owner of waterworks using state water refuses or neglects to comply 
with the rules adopted pursuant to Section 11.330, 11.331, or 11.332 of this code, 
the executive director, after 10 days notice or after a period of additional time that 
is _reasonable under the circumstances, may direct the watermaster to make 
adjustments of the control works to prevent the owner of the works from diverting, 
taking, storing, or distributing any water until he has fully complied with the rules. 

Sec. 11.334. SUIT AGAINST COMMISSION [DEPARTMENT] FOR 
INJURY. Any person who is injured by an act of the commission [department] 
under this subchapter may bring suit against the commission to review the action 
or to obtain an injunction. If the water right involved has been adjudicated as 
provided in this subchapter, the court shall issue an injunction only if it is shown 
that the commission [department] has failed to carry into effect the decree 
adjudicating the water right. 

SECTION 1.030. Sub'sections (a) and (c), Section 11.335, Water Code, are 
amended to read as follows: 

(a) If any area in which water rights of record in the office of the commission 
[department] have not been adjudicated, the claimants of the rights and the 
commission may enter into a written agreement' for their administration. 

(c) An agreement to administer unadjudicated water rights shall be recorded 
in the offices of the commission [department] and of the county clerk of each county 
in which any of the works or lands affected by the agreement are located. 

SECTION 1.031. Sections 12.011, 12.012, 12.014, and 12.017, Water Code, 
are amended to read as follows: 

Sec. 12.011. PERMIT APPLICATIONS. The commission [department] 
shall receive, administer, and act on all applications for permits and permit 
amendments: 

( 1) to appropriate public water for beneficial use or storage; or 
(2) to construct works for the impoundment, storage, diversion, or 

transportation of public water. 
Sec. 12.012. EVALUATION OF OUTSTANDING PERMITS. The 

commission [department] shall actively and continually evaluate outstanding 
permits and certified filings and shall carry out measures to cancel wholly or 
partially the certified filings and permits that are subject to cancellation. 

Sec. 12.014. USE OF COMMISSION [DEPARTMENT] SURVEYS; 
POLICY. The commission shall make use of surveys, studies, and investigations 
conducted by the staff of the commission [department] in order to ascertain the 
character of the principal requirements of the district regional division of the 
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watershed areas of the state for beneficial uses of water, to the end that distribution 
of the right to take and use state water may be more equitably administered in the 
public interest, that privileges granted for recognized uses may be economically 
coordinated so as to achieve the maximum of public value from the state's water 
resources, and that the distinct regional necessities for water control and 
conservation and for control of harmful floods may be recognized. 

Sec. 12.017. POWER TO ENTER LAND. Any member or employee of the 
commission [depa1tment] may enter any person's land, natural waterway, or 
artificial waterway for the purpose of making an investigation that would, in the 
judgment of the executive director, assist the commission [depa1tment] in the 
discharge of its duties. 

SECTION 1.032. Subsections (b), (c), (d), (e), and (f), Section 12.051, Water 
Code, are amended to read as follows: 

(b) When the governor receives an engineering report submitted by a federal 
agency seeking the governor's approval of a federal project, he shall immediately 
forward the report to the commission [depa1tment] for its study concerning the 
feasibility of the federal project. 

(c) The commission [board] shall hold a public hearing to receive the views 
of persons and groups who might be affected by the proposed federal project. The 
commission [board] shall publish notice of the time, date, place, nature, and 
purpose of the public hearing once each week for two consecutive weeks before the 
date stated inthe notice in a newspaper having general circulation in the section of 
the state where the federal project is to be located or the work done. 

(d) After hearing all the evidence both for and against approval of the federal 
project, the commission [board] shall enter its order approving or disapproving the 
feasibility of the federal project, and the order shall include the commission's 
[board's] reasons for approval or disapproval. 

(e) In determining feasibility, the commission [board] shall consider, among 
other relevant factors: 

( l) the effect of the federal project on water users on the stream as 
certified by the commission; 

(2) the public interest to be served; 
(3) the development of damsites to the optimum potential for water 

conservation; 
(4) the integration of the federal project with other water 

conservation activities; 
(5) the protection of the state's interests in its water resources; and 
(6) the engineering practicality of the federal project, including cost 

of construction, operation, and maintenance. 
(f) The commission [board] shall forward to the governor a certified copy of 

its order. The commission's [board's] finding that the federal project is either 
feasible or not feasible is final, and the governor shall notify the federal agency that 
the federal project has been either approved or disapproved. 

SECTION 1.033. Subsections (a), (b), (d), and (f), Section 12.052, Water 
Code, are amended to read as follows: 

(a) The commission [depaitment] shall make and enforce rules and orders 
and shall perform all other acts necessary to provide for the safe construction, 
maintenance, repair, and i:emoval of dams located in this state. 

(b) Rules -and orders made by the commission [board] shall be made after 
proper notice and hearing as provided in the rules of the commission [board]. 

(d) If the commission determines that the existing condition of the dam is 
creating or will cause extensive or severe property damage or economic loss to others 
or is posing an immediate and serious threat to human life or health and that other 
procedures available to the commission [depa1tment] to remedy or prevent the 
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occurrence of the situation will result in unreasonable delay, the commission may 
issue an emergency order, either mandatory or prohibitory in nature, directing the 
owner of a dam to repair, modify, maintain, dewater, or remove the dam which the 
commission determines is unsafe. The emergency ord~r,may be issued without 
notice to the dam owner or With notice the commissfor{tiSlisiders practicable under 
the circumstances. The notice does not have to comply with the Administrative 
Procedure and Texas Register Act, as amended (Article 6252-13a, Vernon's Texas 
Civil Statutes). 

(f) Nothing in this section or in rules or orders made by the commission 
[department] shall be construed to relieve an owner or operator of a dam or 
reservoir of the legal duties, obligations, or liabilities incident to ownership or 
operation. 

SECTION 1.034. Subsection (a), Section 12.081, Water Code, is amended to 
read as follows: 

(a) The powers and duties of all districts and authorities created under Article 
III, Section 52 and Article XVI, Section 59 of the Texas Constitution are subject 
to the continuing right of supervision of the State of Texas by and through the 
commission [department] or its successor, and this supervision may include but is 
not limited to the authority to: 

( 1) inquire into the competence, fitness, and reputation of the 
officers and directors of any district; 

(2) require, on its own motion or on complaint by any person, audits 
or other financial information, inspections, evaluations, and engineering reports;. 

(3) issue subpoenas for witnesses to carry out its authority under this 
subsection; 

(4) institute investigations and hearings using examiners appointed 
by the commission; and 

(5) issue rules necessary to supervise the districts. 
SECTION 1.035. Subsections (b) and (c), Section 12.082, Water Code, are 

amended to read as follows: 
(b) The commission [department] shall investigate and report on the 

organization and feasibility of all districts created under Chapter 53 of this code 
which issue bonds under the provisions of that chapter. 

(c) A district that wants to issue bonds for any purpose shall submit to the 
commission [depaitment] a written application for investigation, together with a 
copy· of the engineer's report and a copy of the data, profiles, maps, plans, and 
specifications made in connection with the engineer's report. 

SECTION 1.036. Sections 12.112-12.114, Water Code, are amended to read 
as follows: 

Sec. 12.112. FEES: EXEMPTIONS: The commission [board] and the 
Parks and Wildlife Commission are exempted from payment of any filing, 
recording, or use fees required by this code. 

Sec. 12.113. DISPOSITION OF FEES, ETC. (a) The commission 
[depaitment] shall immediately deposit in the State Treasury the fees and charges 
it collects. 

(b) The commission [department] shall deposit all costs collected under 
Subchapter F, Chapter 11 of this code in the State Treasury to the credit of the water 
rights administration fund, from which the commission [department] shall pay all 
expenses necessary to efficiently administer and perform the duties described in 
Sections 11.325 through 11.335 of this code. 

Sec. 12.114. DISPOSITION OF FEES PENDING DETERMINATION. 
The commission [department] shall hold all fees, except filing fees, which are paid 
with an application until the commission finally determines whether the application 
should be granted. If the application is not granted, the commission [department] 
shall return the fees to the applicant. 
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SECTION 1.037. Section 12.141, Water Code, is amended to read as follows: 
Sec. 12.141. VIOLATIONS OF RULES, ORDERS, CERTIFIED FILINGS, 

PERMITS, CERTIFICATES OF ADJUDICATION. A person who wilfully violates 
any of the rules or orders adopted by the commission [board] or any of the terms 
and conditions contained in declarations of appropriations (certified filings), 
permits, certificates of adjudication, and orders of the commission is subject to a 
civil penalty of not more than $1,000 for each act of violation and for each day that 
the violation continues to take place. An action to collect the penalty provided in 
this section must be brought within two years from the date ofthe alleged violation. 

SECTION 1.038. Section 15.001, Water Code, is amended to read as follows: 
Sec. 15.001. DEFINITIONS. In this chapter: 

(1) "Board" means the Texas Water Development Board. 
(2) "Commission" means the Texas Water Commission. 
(3) "Executive director" means the executive director of the Texas 

[Depaitment of] Water Commission [Resources]. 
(4) ["Depa1tment" means the Texas Depa1tment of Vlate1 

Resomces. 
[(51] "Political subdivision" means a city, county, district or 

authority created under Article III, Section 52, or Article XVI, Section 59, of the 
Texas Constitution, any other political subdivision of the state, or any interstate 
compact commission to which the state is a party. 

ill [(67] "Project" means any undertaking or work to conserve, 
convey, and develop surface or subsurface water resources of the state, to provide 
for the maintenance and enhancement of the quality of the water of the state, to 
provide flood control and drainage, and to carry out other purposes defined by 
board rules. 

(§} [ffl] "Fund" means the water assistance fund. 
ill [ts}] "Loan fund" means the water loan assistance fund. 
{fil [(97] "Conservation" as used herein shall include but not be 

limited to projects to develop water resources as well as projects to reduce 
consumption of water and projects to promote more efficient use of water. 

SECTION 1.039. Subsections (a), (b), and (d), Section 15.005, Water Code, 
are amended to read as follows: 

(a) On submission of a project application under this chapter, the 
development fund manager [executive di1ect01] shall determine ifthe application 
includes a project that will have flood control as one of its purposes and if the 
political subdivision submitting the application includes all of the watershed in 
which the project is to be located. 

(b) If the development fund manager [executive di1ecto1] finds that the 
application includes a project that has flood control as one of its purposes and that 
the watershed in which the project is located is partially located outside the political 
subdivision making the application, the development fund manager [executive 
director] shall require the applicant to submit a written memorandum of 
understanding relating to the management of the watershed in which the project is 
to be located. 

(d) The board shall not consider any application for which a memorandum 
of underst.anding must be filed under this section until that memorandum of 
understanding is filed with the development fund manager [executive ditect01]. 

SECTION 1.040. Sections 15.104, 15.110, 15.111, and 15.112, Water Code, 
are amended to read as follows: 

Sec. 15.104. CERTIFICATE OF COMMISSION OR APPROVAL BY 
COMMISSION. (a) The [Except as ptovided by Subsection (b)ofthis section, the] 
board shall not deliver funds pursuant to an application for financial assistance from 
the loan fund until the political subdivision has furnished the board a resolution 
adopted by the commission certifying: 
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( 1) that an applicant proposing surface-water development has the 
necessary water right authorizing it to appropriate and use the water that the project 
will provide; or .;:, · ' ·_ • . ~i-f''r,.·y; · 

(2) that an applicant proposing underground water development has 
the right to use water that the project will provide. 

(b) If an applicant includes a proposal for a waste water treatment plant, [the 
patt of the application 1elating to the waste wate1 treatment plant does not need to 
be certified by the commission, but] the board may not deliver funds for the waste 
water treatment plant until the applicant [political subdivision] has. Peceived a 
permit for construction and operation of the waste water treatment plant and 
[obtained w1itten evidence of] approval of the plans and specifications [for the waste 
wate1 heatment plant] from the commission [executive di1ect01]. 

Sec. 15.110. INSPECTION OF PROJECTS. (a) The board [department] 
may inspect the construction of a project any time to assure that: 

( 1) the contractor is substantially complying with the engineering 
plans of the project as submitted when approval of the feasibility of the project was 
sought; and 

(2) the contractor is constructing the project in accordance with 
sound engineering principles. 

(b) Inspection of a project by the board [department] does not subject the 
state to any civil liability. 

Sec. 15.111. ALTERATION OF PLANS. After board approval of 
engineering plans, a political subdivision shall not make any substantial or material 
alteration in the plans unless the development fund manager [executive di1ect01] 
authorizes the alteration. For a waste water treatment plant or other facility required· 
to have commission approval of plans and specifications, the commission must give 
its approval before a substantial or material alteration is made in those plans . 
. Sec. 15.112. CERTIFICATE OF APPROVAL. Theboardmayconsiderthe 
following as grounds for refusal to give a certificate of approval for any construction 
contract: 

( 1) failure to construct the project according to the [diiectm's] plans 
as approved by the board or as altered with the development fund manager's 
[executive di1ectcii's] approval; . 

(2) failure to construct the works in accordance with sound 
engin.eering principles; or 

·· (3) failure to comply with any terms of the contract. 
SECTION 1.041. Subsection (b), Section 15.325, Water Code, is amended to 

read as follows: ' 
(b) The executive administrator [executive di1ect01] may authorize the 

release of water owned by the state from any facility in which the state has an interest 
under this subchapter for a period of not to exceed 72 hours from time of 
authorization to relieve an emergency condition that poses an imminent threat of 
flooding. The commission must approve any release of water that must.be made 
beyond the 72-hour period provided by this subsection. · 

SECTION 1.042. Sections 15.329-15.331, Water Code, are a!llended to read 
as follows: 

Sec. 15.329. INSPECTION OF PROJECTS. (a) The board [depattment] 
may inspect the construction of a project any time to assure that: 

(I) the contractor is substantially complying with the engineering 
plans of the project as submitted when approval of the feasibility of the project was 
sought; and 

(2) the contractor is constructing the project in accordance with 
sound engineering principles. 

(b) Inspection of a project by the board [depattment] does not subject the 
state to any civil liability. --

' l 



1964 SENATE JOURNAL-REGULAR SESSION 

Sec. 15.330. ALTERATION OF PLANS. After board approval of 
engineering plans, a political subdivision shall not make any substantial or material 
alteration in the plans unless the development fund manager [executive director] 
authorizes the alteration. For a waste water treatment plant or other facility required 
to have commission approval of the plans and specifications, the commission must 
give its approval before a substantial or material alteration is made in those plans. 

Sec. 15.331. CERTIFICATE OF APPROVAL. Theboardmayconsiderthe 
following as grounds for refusal to give a certificate of approval for any construction 
contract: 

( 1) failure to construct the project according to plans approved by 
the board or as altered with the development fund manager's [execntive director's] 
approval; 

(2) failure to construct the works in accordance with sound 
engineering principles; or 

(3) failure to comply with any terms of the contract. 
SECTION 1.043. Subsection (g), Section 15.405, Water Code, is amended to 

read as follows: · 
(g) The board shall [may] require that flood control plans developed under 

contracts entered into under this section be made available to the commission 
[department as provided by board mles]. 

SECTION 1.044. Section 16.001, Water Code, is amended to read as follows: 
Sec. 16.001. DEFINITIONS. In this chapter: 

(!) "Board" means the Texas Water Development Board. 
(2) "Commission" means the Texas Water Commission. 
(3) "Chairman" means the chairman of the Texas Water 

Development Board. 
( 4) "Executive director" means the executive director of the Texas 

[·:i::o""'e-p-ar .... tr-n-e-nt.._o_..f] Water Commission [Resonrces]. 
(5) "Executive administrator" means the executive administrator of 

the Texas Water Development Board. 
(6) "Development fund manager" means the development fund 

manager of the Texas Water Development Board. 
ill ["Department" means the Texas Department of Water 

Resomces. 
[(61] "Political subdivision" means a county, city, or other body 

politic or corporate of the state, including any district or authority created under 
Article III, Section 52 or Article XVI, Section 59 of the Texas Constitution and 
including any interstate compact commission to which the state is a party. 

(fil [ffl] "Project" means any engineering undertaking or work to 
conserve and develop surface or subsurface water resources of the state, including 
the control, storage, and preservation of its storm water and floodwater and the 
water of its rivers and streams for all useful and lawful purposes by the acquisition, 
improvement, extension, or construction of dams, reservoirs, and other water 
storage projects, including underground storage projects, filtration and water 
treatment plants including any system necessary to transport water from storage to 
points of distribution, or from storage to filtration and treatment plants, including 
facilities for transporting water therefrom to wholesale purchasers, by the 
acquisition, by purchase of rights in underground water, by the drilling of wells, or 
for any one or more of these purposes or methods. 

(22 [(81] "Bonds" means all Texas Water Development Bonds now 
or hereafter authorized by the Texas Constitution. 

liQ2 [ffl] "Waste" has the same meaning as .provided in Section 
26.001 of this code. 
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UJJ [tffl)] "Water development bonds" means the Texas Water 
Development Bonds authorized by Section 49-c, as amended, and Section 49-d; as 
amended, of Article III of the Texas Constitution::,.,· "r":\;::; , · 

SECTION 1.045. Sections 16.011-16.021, Water Code, are amended to read 
as follows: 

Sec. 16.011. GENERAL RESPONSIBILITIES OF THE EXECUTIVE 
ADMINISTRATOR [DIRECTOR]. The executive administrator [director] shall 
determine the responsibilities of each administrative division of the board 
[depa1tment] and its staff in carrying out the authority, duties, and functions 
provided in this code. · 

Sec. 16.012. STUDIES, INVESTIGATIONS, SURVEYS. (a) The executive 
administrator· [director] shall make studies, investigations, and surveys of the 
occurrence, quantity, quality, and availability of the surface water and groundwater 
of this state. For these purposes the staff shall collect, receive, analyze, and process 
basic data concerning the water resources of the state. 

(b) The executive administrator [director] shall: 
(I) determine suitable locations for future water facilities, including 

reservoir sites; 
(2) locate land best suited for irrigation; 
(3) make estimates of the cost of proposed irrigation works and the 

improvement of reservoir sites; 
( 4) examine and survey reservoir sites; and 
(5) investigate the effects of fresh water inflows upon the bays and 

estuaries of Texas. 
(c) The executive administrator [director] shall keep full arid proper records 

of his work, observations, data, and calculations, all of which are the property of 
the state. 

(d) In performing his duties under this section, the executive administrator 
[director] shall assist the commission in carrying out the purposes and policies stated 
in Section 12.014 of this code. · 
. Sec. 16~013. ENGINEERING, HYDROLOGIC, AND GEOLOGIC 

FUNCTIONS.· The executive administrator [director] shall advise and assist the 
board and the commission with regard to· engineering, hydrologic, and geologic 

··-matters concerning the water resources of the state. The executive administrator 
[director] shall evaluate, prepare, and publish engineering, hydrologic, and geologic 
data, information, and reports relating to the water resources of the state. 

Sec. 16.014. SILT LOAD OF STREAMS; ETC. The executive administrator 
[director] shall determine the silt load of streams, make investigations and studies 
of the duty of water, and make surveys to determine the water needs of the distinct 
regional divisions of the watershed areas of the state. 

Sec. 16.015. STUDIES OF. UNDERGROUND WATER SUPPLY. The 
executive administrator [director] may make ·studies and investigations of the 
physical characteristics of water-bearing formations and of the sources, occurrence, 
quantity, and quality of the underground water supply of the state and may study 
and investigate feasible methods' to conserve, preserve, improve, and supplement 
this supply. The work shall first be undertake_n in areas where, in the judgment of 
the board, the greatest need exists, and in determining the need, the board shall 
consider all beneficial uses essential to the general welfare of the state. Water-bearing 
formations may be explored by coring or other mechanical or electrical means when 
the area to be investigated has more than a local influence on water resources. 

Sec. 16.016. POLLUTION OF RED RIVER TRIBUTARIES. Within the 
limits of available money and facilities, the executive administrator [director] shall 
study salt springs, gypsum beds, and other sources of natural pollution of the 
tributaries of the Red River and shall study means of eliminating this natural 
pollution and preventing it from reaching the Red River. 



1966 SENA TE JOURNAL-REGULAR SESSION 

Sec. 16.017. TOPOGRAPHIC AND GEOLOGIC MAPPING. The 
executive administrator [ditectm] shall carry out the program for topographic and 
geologic mapping of the state. 

Sec. 16.018. SOIL RESOURCE PLANNING. The executive administrator 
[director] may contract with the State Soil Conservation Board for joint 
investigation and research in the field of soil resource planning. The State Soil 
Conservation Board may appoint a representative to advise and work with the 
executive administrator [di1ecto1]. 

Sec. 16.019. COOPERATIVE AGREEMENTS. With the approval of the 
board, the executive administrator [director] may negotiate and execute contracts 
with persons or with federal, state, or local agencies for joint or cooperative studies 
and investigations of the occurrence, quantity, and quality of the surface water and 
groundwater of the state; the topographical mapping of the state; and the collection, 
processing, and analysis of other basic data relating to the development of the water 
resources of the state and for the administration and performance of these contracts. 

Sec. 16.020. MASTER PLANS OF DISTRICTS, ETC. The executive 
director shall review and analyze master plans and other reports of conservation 
districts, river authorities, and state agencies and shall make its recommendations 
to the [boa1d 01 the] commission in all cases where approval of the [bomd 01] 

commission is required by law or is requested by a district, authority, or agency. 
Sec. 16.021. CENTRALIZED DATA BANK. The executive administrator 

[director] shall create a centralized data bank incorporating all hydrological data 
collected by state agencies. 

SECTION 1.046. Subsections (a), (c), and (d), Section 16.051, Water Code, 
are amended to read as follows: 

(a) The executive administrator [director] shall prepare, develop, and 
formulate a comprehensive state water plan. 

(c) The executive administrator [director] shall be governed in his preparation 
of the plan by a regard for the public interest of the entire state. The executive 
administrator [director] shall direct his efforts toward the orderly development and 
management of water resources in order that sufficient water will be available at a 
reasonable cost to further the economic development of the entire state. 

(d) The executive administrator [director] shall also give consideration in the 
plan to the effect of upstream development on the bays, estuaries, and arms of the 
Gulf of Mexico and to the effect of the plan on navigation. 

SECTION 1.047. Sections 16.052-16.054, 16.057, 16.058,and 16.091, Water 
Code, are amended to read as follows: 

Sec. 16.052. INTERBASIN WATER TRANSFER. The executive 
administrator [director] shall not prepare or formulate a plan which contemplates 
or results in the removal of surface water from the river basin of origin if the water 
supply involved will be required for reasonably foreseeable water supply 
requirements within the river basin of origin during the next ensuing 50-year period, 
except on a temporary, interim basis. 

~ec. 16.053. HEARING ON PRELIMINARY PLAN. (a) Afterthe executive 
administrator [director] completes his preliminary planning of the water resources 
development within a river basin, he shall hold a public hearing, after notice, at 
some central location within the river basin. If the proposed plan involves the 
transfer of water from one basin to another, the hearing shall be held at some 
location convenient to the areas affected. ' 

(b) The executive administrator [ditectm] shall present the proposed plan of 
development and hear evidence for and against the plan. 

( c) After the hearing, the executive administrator [ diiectoi] shall consider the 
effect the plan will have on the present and future development, economy, general 
welfare, and water requirements of the river basin or the areas affected. , .. 
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. Sec. 16.054. HEARING ON COMPLETED ST A TE WATER PLAN. When 
the executive administrator [director] has prepared and examined the completed 
preliminary plan, the board shall hold a public hearing ·onithe plan to determine 
whether or not it gives adequate consideration to the protection of existing water 
rights in this state and whether or not it takes into account modes and procedures 
for the equitable adjustment of water rights affected by the plan. After the hearing, 
the board may formally adopt the state water plan. A majority vote is necessary for 
adoption. 

Sec. 16.057. FEDERAL ASSISTANCE IN FINANCING PLAN. The 
executive administrator [director] may take all necessary action to qualify for 
federal assistance in financing the development and improvement of the plan. 

Sec. 16.058. STUDIES OF BAYS AND ESTUARIES. The executive 
director shall carry out comprehensive studies of the effects of fresh water inflows 
upon the bays and estuaries of Texas. The studies shall include the development of 
methods of providing and maintaining the ecological environment thereof suitable 
to their living marine resources. The studies shall be completed and the results 
published by December 31, 1979. The General Land Office, the Parks and Wildlife 
Department, and the Texas Coastal and Marine Council are authorized and 
directed to assist and cooperate in all possible ways with the - commission 
[depa1tment] in this undertaking. 

Sec. 16.091. DESIGNATION OF BOARD [DEPARTMENT]. The board 
[depa1tment] is designated as the state agency to cooperate with the Corps of 
Engineers of the United States Army and the Bureau of Reclamation of the United 
States Department of the Interior in the planning of water resource development 
projects in this state. 

SECTION 1.048. Subsections (a), (d), (e), and (g), Section 16.092, Water 
Code, are amended to read as follows: 

(a) When a project is proposed for planning or development by the board 
[depat tment], the Corps of Engineers of the United States Army, or the Bureau of 
Reclamation of the United States Department of the Interior, any political 
subdivision may apply to the executive administrator [director] for designation as 
the cooperating local sponsor of the project. 

(d) The board [commission] shall prescribe the form to be used in 
applications for designation as cooperating local sponsor. Before accepting the 
application, the commission may require that the applicant complete the prescribed 
form. , 

(e) Before making any designation· of local sponsorship, the board 
[commission] shall set the application for hearing and give public notice of the 
hearing. Any interested party may appear and be heard for or against the 
designation of the applicant as project sponsor. 

(g) After a public hearing, the board [commission], by written order, shall 
grant or reject the application and shall state its reasons. The commission may set 
a reasonable time period for any sponsorship designation. 

SECTION 1.049. Sections 16.232, 16.233, and 16.235, Water Code, are 
amended to read as follows: 

Sec. 16.232. LOCATION OF PROJECTS; REPORTS. The executive 
administrator [director] shall maintain files reflecting engineering reports, studies, 
drawings, and staff findings and recommendations pertaining to the location and 
effect of reclamation projects. 

Sec. 16.233. COOPERATION WITH OTHER AGENCIES. In performing 
[his] functions that are a part of duties assigned to the commission or board by this 
code or other law, the executive director, with the approval of the commission, or 
the executive administrator, with the approval of the board, may confer with federal 
and state agencies and with political subdivisions and[, with the app10vai of the 
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board;] may execute cooperative agreements with them. The executive director or 
executive administrator may cancel any such agreement on 10 days notice to the 
other party. 

Sec. 16.235. DISTRICTS TO FILE INFORMATION WITH 
COMMISSION [DEPARTMENT]. Immediately before having its bonds approved 
by the attorney general, each drainage district and levee improvement district shall 
file with the commission [depmtment], on forms furnished by the commission 
[depa1tment], a complete record showing each step in the organization of the 
district, the amount of bonds to be issued, and a description of the area and 
boundaries of the district, accompanied by plans, maps, and profiles of 
improvements and the district engineer's estimates and reports on them. 

SECTION 1.050. Subsections (d) and (e), Section 16.236, Water Code, are 
amended to read as follows: 

(d) This section does not apply to: 
( 1) dams permitted by the commission or recognized as valid by 

final decree in any proceeding begun under Subchapter G, Chapter 11, of this code; 
(2) dams authorized by Section 11.142 of this code; 
(3) a levee or other improvement within the corporate limits of a city 

or town provided: (a) plans for the construction or maintenance or both must be 
approved by the city or town as a condition precedent to starting the project and 
(b) the city or town requires that such plans be in substantial compliance with rules 
and standards adopted by the commission [board]; or 

(4) a levee or other improvement within the boundaries of any 
political subdivision which has qualified for the National Flood Insurance Program 
as authorized by the National Flood Insurance Act of 1968 (Title 42, U.S.C., 
Sections 4001-4127) provided: (a) plans for the construction or maintenance or both 
must be approved by the political subdivision which is participating in the national 
flood insurance program as a condition precedent to starting the project and (b) the 
political subdivision requires that such plans be in substantial compliance with rules 
and standards adopted by the commission [board]; 

(5) projects implementing soil and water conservation practices set 
forth in a conservation plan with a landowner or operator and approved by the 
governing board of a soil and water conservation district organized under the State 
Soil Conservation Law, as amended (Article l 65a-4, Vernon's Texas Civil Statutes), 
provided that the governing board finds the practices do not significantly affect 
stream flooding conditions on, along, or near a state stream. 

( e) On projects located within the corporate limits of a city or town or within 
the boundaries of any political subdivision which are exempt from the provisions 
of this section by Subdivision (3) or (4) of Subsection (d) above, any person whose 
property is located outside of the corporate limits of such city or town or of the 
boundaries of such a political subdivision and whose property is affected or 
potentially affected by the effect of the project on the floodwaters of the stream may 
appeal the decision of such political subdivision. The appeal shall be in writing and 
shall specify the grounds therefor and a copy shall be sent by certified mail to the 
project applicant and to the city or town or such political subdivision. The timely 
filing of such an appeal with the executive director suspends the decision of the city 
or town or political subdivision until a final decision is rendered by the commission .· 
[depmtment]. The executive director shall review the complaint and investigate the 
facts surrounding the nature of the complaint. If the executive director finds that 
the complaint is frivolous or nonmeritorious or made solely for purposes of 
harassment or delay, then he shall dismiss the appeal. Otheiwise, the executive 
director shall refer the appeal to the commission which shall after due notice hold 
a hearing to determine whether the project should be approved using the standards 
.established tiy the commission [depmtment] and shall hear such appeal de-novo 
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under the procedural rules established by the commission for other reclamation 
projects. 

SECTION 1.051. Sections 16.314-16.318, Water Coile, are amended to read 
as follows: 

Sec. 16.314. COOPERATION OF COMMISSION [TEXAS 
DEPARTMENT OF WATER RESOURCES]. In recognition of the necessity for 
a coordinated effort at all levels of government, the commission [depa1tment] shall 
cooperate with the Federal Insurance Administrator of the United States 
Department of Housing and Urban Development in the planning and carrying out 
of state participation in the National Flood Insurance Program; however, the 
responsibility for qualifying for the National Flood Insurance Program shall belong 
to any interested political subdivision, whether presently in existence or created in 
the future. 

Sec. 16.315. POLITICAL SUBDIVISIONS; COMPLIANCE WITH 
FEDERAL REQUIREMENTS. All political subdivisions are hereby authorized to 
take all necessary and reasonable actions to comply with the requirements and 
criteria of the National Flood Insurance Program, including but not limited to: 

( 1) making appropriate land use adjustments to constrict the 
development of land which is exposed to flood damage and minimize damage 
caused by flood losses; 

(2) guiding the development of proposed future construction, where 
practicable, away from a location which is threatened by flood hazards; 

(3) assisting in minimizing damage caused by floods; 
(4) authorizing and engaging in continuing studies of flood hazards 

in order to facilitate a constant reappraisal of the flood insurance program and its 
effect on land use requirements; 

(5) engaging in floodplain management and adopting enforcing 
permanent land use and control measures consistent with the criteria established 
under the National Flood Insurance Act; 

(6) declaring property, when such is the case, to be in violation of 
local laws, regulations, or ordinances which are intended to discourage or otherwise 
restrict land development or occupancy in flood-prone areas and notifying the 
secretary, or whomever he designates, of such property; 

(7) consulting with; giving information to, and entering into 
agreements with the Department of Housing and Urban Development for the 
purpose of: 

(A) identifying and publishing information with 
respect to all flood areas, including coastal areas; and 

(B) establishing flood-risk zones in all such areas and 
making estimates with respect to the rates of probable flood-caused loss for the 
various flood-risk zones for each of these areas; 

(8) cooperating with the secretary's studies and investigations with 
respect to the adequacy of local measures in flood-prone areas as to land 
management and use, flood control, flood zoning, and flood damage prevention; 

(9) taking steps to improve the long-range management and use of 
flood-prone a:reas; 

· (10) purchasing, leasing, and receiving property from the secretary 
when such property is owned by the federal government and lies within the 
boundaries of the political subdivision pursuant to agreements with the Department 
of Housing and Urban Development or other appropriate legal representative of the 
United States Government; 

( 11) requesting aid pursuant to the entire authorization from the 
commission [board]; 

( 12) satisfying criteria adopted and promulgated by the commission 
[depattment] pursuant to the National Flood Insurance Program; and 
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(13) adopting permanent land use and control measures with 
enforcement provisions which are consistent with the criteria for land management 
and use adopted by the secretary. 

Sec. 16.316. COORDINATION OF LOCAL, STATE, AND FEDERAL 
PROGRAMS BY COMMISSION [DEPARTMENT]. (a) The commission 
[depa1tment] shall aid, advise, and coordinate the efforts of present and future 
political subdivisions endeavoring to qualify for participation in the National Flood 
Insurance Program. 

(b) Pursuant to the National Flood Insurance Program and state and local 
efforts complementing the program, the commission [depaitment] shall aid, advise, 
and cooperate with political subdivisions, the State Board of Insurance, and the 
United States Department of Housing and Urban Development when aid, advice, 
and cooperation are requested or deemed advisable by the board. 

(c) The aforementioned aid may include but is not necessarily limited to: 
( l) coordinating local, state, and federal programs relating to floods, 

flood losses, and floodplain management; 
(2) evaluating the present structure of all federal, state, and political 

subdivision flood control programs within or adjacent to the state, including an 
assessment of the extent to which public and private floodplain management 
activities have been instituted; 

(3) carrying out studies with respect to the adequacy of present 
public and private measures, laws, regulations, and ordinances in flood-prone areas 
as to land management and use, flood control, flood zoning, and flood damage 
prevention; 

(4) evaluating all available engineering, hydrologic, and geologic 
data relevant to flood-prone areas and flood control in those areas; and 

. (5) carrying out floodplain studies and mapping programs of 
floodplains, flood-prone areas, and flood-risk zones. 

(d) On the basis of such studies and evaluations, the commission 
[depa1tment], to the extent of its capabilities, shall periodically identify and publish 
information and maps with respect to all floodplain areas, including the state's 
coastal area, which have flood hazards, and where possibie aid the federal 
government in identifying and establishing flood-risk zones in all such areas. 

Sec. 16.317. COOPERATION OF STATE BOARD OF INSURANCE. 
Pursuant to the National Flood Insurance Program, the State Board of Insurance 
shall aid, advise, and cooperate with political subdivisions, the commission 
[depaitment], and the United States Department of Housing and Urban 
Development when such aid, advice, and cooperation are requested or deemed 
advisable by the State Board of Insurance. 

Sec. 16.318. RULES. Political subdivisions which qualify for the National 
Flood Insurance Program, the State Board of Insurance, and the commission 
[board] may adopt and promulgate reasonable rules which are necessary for the 
orderly effectuation of the respective authorizations herein. 

SECTION l.052. Section 17.001, Water Code, is amended to read as follows: 
Sec. 17 .00 l. DEFINITIONS. In this chapter: 

(l) "Board" means the Texas Water Development Board. 
(2) "Commission" means the Texas Water Commission. 
(3) "Executive administrator" means the executive administrator of 

the Texas Water Development Board. 
ill "Executive director" means the executive director of the Texas 

[Depaitment of] Water Commission [Resomces]. 
ill [(41) "Development fund manager" means the development 

fund manager of the Texas Water Development Board. 
@ [(5) "Depailment" means Texas Depa1tment of Watc1 

Resomces.] "Political subdivision".means a county, city, or other body politic 
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or corporate of the state, including any district or authority created 
under Article III, Section 52 or Article XVI, Section 59 of the Texas 
Constitution and including- -any interstate compact'.:c'i:m1mission to which the 
state is a party. 

ill [(6)] "Project" means any engineering undertaking or work to 
conserve and develop surface or subsurface water resources of the state, including 
the control, storage, and preservation of its storm water and floodwater and the 
water of its rivers and streams for all useful and lawful purposes by the acquisition, 
improvement, extension, or construction of dams, reservoirs, and other water 
storage projects, including underground storage projects, filtration and water 
treatment plants, including any system necessary to transport water from storage 
to points of distribution or from storage to filtration and treatment plants, including 
facilities for transporting. water therefrom to wholesale purchasers by the 
acquisition, by purchase of rights in underground water, by the drilling of wells, or 
for any one or more of these purposes or methods. 

{.fil [ffl] "Weighted average effective interest rate" means the rate of 
·interest computed by dividing the total value of rul coupons attached to the 
pertinent bonds issued under this chapter, after deducting all premiums and adding 
all discounts involved, by the total number of years from the date of issuance to the 
date of maturity of each bond previously issued. 

{21 [(81] "Bonds" means all Texas Water Development Bonds now 
or hereafter authorized by the Texas Constitution. 

liQ} [ffl] "Waste" has the same meaning as provided in Section 
26.001 of this code. 

Lll} [tffl)] "Water development bonds" means the Texas Water 
Development Bonds authorized by Section 49-c, as amended, and Section 49-d, as 
amended: of Article III of the Texas Constitution. 

@ [ftt)]. "Water quality enhancement bonds" means the Texas 
Water Development Bonds authorized by Section 49-d-l, as amended, of Article 
III of the Texas Constitution. 

' @2 [tt-Z)] "Lending rate" means an amount of interest calculated 
by adding one-half percent to the weighted average of the cost of uncommitted 
funds securedfrom the sale of Texas Water Development Bonds as of the date of 
the latest sale of Texas Water Development Bonds. 

_ _ ill} [(-1-3)] "Net effective interest rate" means the rate of interest 
computed by dividing the total value of all interest coupons attached to the bonds 
included in an issue issued under this chapter, after deducting all premiums and 
adding all discounts involved, by the total number of years from the date of issuance 
to the date of maturity of each bond included in the issue. · 

SECTION 1.053. Section 17.123 and Sections 17.135-17.139, Water Code, 
are amended to read as follows: -

Sec. 17.123. CERTIFICATE OF COMMISSION OR APPROVAL BY 
COMMISSION. (a) The [Except as p1ovided in Subsection (b) of this section, the] 
board shall not deliver funds pursuant to an application for financial assistance until 
the political subdivision has furnished the board a -resolution adopted by the 
commission certifying: 

( 1) that an applicant proposing surface-water development has the 
necessary water right authorizing it to appropriate and use. the water which the 
project will provide; or 

(2) that an applicant proposing underground water development has 
the right to use water that the project will provide. 

(b) If an application includes a proposal for a waste water treatment plant, 
[the part of the application relating to the waste water treatment plant does not need 
to be certified by the commission, but] the board may not deliver funds for the waste 
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water treatment plant until the applicant [politick subdivision] has obtained ~ 
permit for construction and operation of the waste water treatment plant and 
[wiitten evidence of] approval of the plans and specifications for the [waste water 
tteatment] plant from the commission [executive ditector]. 

Sec. 17.135. CONSTRUCTION CONTRACT REQUIREMENTS. The 
governing body of each political subdivision receiving financial assistance from the 
board shall require in all contracts for the construction of a project: 

( 1) that each bidder furnish a bid guarantee equivalent to five 
percent of the bid price; 

(2) that each contractor awarded a construction contract furnish 
performance and payment bonds: 

(A) the performance bond shall include without 
limitation guarantees that work done under the contract will be. completed and 
performed according to approved plans and specifications and in accordance with 
sound construction principles and practices; and 

· (B) the performance and payment bonds shall be in a 
penal sum of not less than 100 percent of the contract price and remain in effect 
for one year beyond the date of approval by the engineer of the political subdivision; 
and 

(3) that payment be made in partial payments as the work 
progresses; 

(4) that each partial payment shall not exceed 90 percent of the 
amount due at the time of the payment as shown by the engineer of the project, but, 
if the project is substantially complete, a partial release of the 10 percent retainage 
may be made by the political subdivision with approval of the development fund 
manager [executive diiecto1]; 

(5) that payment of the retainage remaining due upon completion 
of the contract shall be made only after: 

(A) approval by the engineer for the political 
subdivision as required under the bond proceedings; 

(B) approval by the governing body of the political 
subdivision by a resolution or other formal action; and 

(C) certification by the development fund manager 
[executive directo1] in accordance with the rules of the board that the work to be 
done under the contract has been completed and performed in a satisfactory 
manner and in accordance with sound engineering principles and practices; and 

(6) that no valid approval may be granted unless the work done 
under the contract has been completed and performed in a satisfactory manner 
according to approved plans and specifications. 

Sec. 17.136. FILING CONSTRUCTION CONTRACT. The political 
subdivision shall file with the board [ depm tment] a certified copy of each 
construction contract it enters into for the construction of all or part of a project. 
Each contract shall contain or have attached to it the specifications, plans, and 
details of all work included in the contract. 

Sec. 17.137. INSPECTION OF PROJECTS. (a) The board [depaitment] 
may inspect the construction of a project at any time to assure that: 

( 1) the contractor is substantially complying with the engineering 
plans of the project as submitted when approval of the feasibility of the project was 
sought; and 

(2) the contractor is constructing the project in accordance with 
sound engineering principles. 

(b) Inspection of a project by the board [depaitment] does not subject the 
state to any civil liability. --

Sec. 17.138. ALTERATION OF PLANS. After the development fund 
manager [executive diiedor] approves of engineering plans, a political subdivision 
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may not make any substantial or material alteration in the plans unless the 
development fund manager [executi •e di1ecto1] authorizes the alteration in 
accordance with rules of the board. For a waste water treatment plant or other 
facility required to have commission approval of the plans and specifications, the 
commission must give its approval before a substantial';:or material alteration is 
made in those plans. 

Sec. 17.139.· CERTIFICATE OF APPROVAL. The development fund 
manager [executive di1ecto1] may consider the following as grounds for refusal to 
give a certificate of approval for any construction contract: 

(1) failure to construct the project according to approved plans; 
(2) failure to construct the works ill accordance with sound 

engineering principles; or · 
(3) failure to comply with any term of the contract. 

SECTION l.054. Subsections (a), (c), (d), and (e), Section 17.277, Water 
Code, are amended to read as follows: 
, (a) After an application is received for financial assistance, the development 
fund manager [executive ditecto1] shall submit the_application to the board together 
with comments and recommendations [of the development fund managet) 
concerning the best method of making financial assistance available. · 

(c) The board has the sole responsibility and authority for selecting the 
political subdivisions to whom financial assistance may be provided, the amount 
of any such assistance, and in consultation with and pursuant to agreement with the 
political subdivision, and except as provided by Subsection (d) of this section, the 
board shall determine the location, time, design, scope, and all other aspects of the 
construction of treatment works to be performed. 

(d) The commission [executive diiect01] shall review and approve plans and 
specifications for all treatment works for which financial assistance is provided in 
any amount from water quality enhancement funds or funds granted under the 
Federal Water Pollution Control Act, as amended. To avoid duplicate review and 
approval by two or more state agencies, review and approval of plans and 
specifications under this subsection by the Texas Department of Health is not 
required. [The Texas Depa1tment of Health shall 1eview and app10ve plans in those 
cases wheie such assistance has not been 1equested except when riotice of intention 
to apply fo1 the financial assistance has been given to the executive diiector in which 
case the executive di1ect01 shall pet form teview and approval functions. Duplicate 
review ~nd approval will not be peifotmed and actions oh teview and approval shall 
be fully inte1changeable between the executive direct01 and the Texas Department 
of Health]. · 

(e) Except as provided by Subsection (d) of this section, the [The] 
deliberations, proposals, decisions, and other actions of the board under this 
subchapter do not require the concurrence or approval of any other governmental 
agency, board, commission, council, political subdivision, or other governmental 
entity. 

SECTION 1.055. Sections 17.279-17.281 and 17.283, Water Code, are 
amended to read as follows: 

Sec. 17.279. CONSTRUCTION CONTRACT REQUIREMENTS. The 
governing body of each political subdivision receiving financial assistance from the 
board shall require in all contracts for the construction of treatment works: 

( 1) that each bidder furnish a bid guarantee equivalent to five 
percent of the bid price; 

(2) that each contractor awarded either a design/construct contract 
or construction contract furnish performance and payment bonds each of which 
shall include without limitation guarantees that work done under the contract will 
be completi:d and performed according to approved plans and specifications and 
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in accordance with sound construction principles and practices and each of which 
shall be in a penal sum of not less than I 00 percent of the confract price and remain 
in effect for one year beyond the date of approval by the engineer of the political 
subdivision; 

(3) that payment be made in partial payments as the work 
progresses; 

( 4) that each partial payment shall not exceed 90 percent of the 
amount due at the time of the payment as shown by the engineer of the project but 
if the project is substantjally complete, the I 0 percent retainage requirement may 
be reduced by the political subdivision with approval of the development fund 
manager [executive 'di1ecto1]; 

(5) that payment of the retainage remaining due on completion of 
the contract shall be made only after: 

(A} approval by the engineer for the political 
subdivision as required under the bond proceedings; 

(B} approval by the governing body of the political 
subdivision by a resolution or other formal action; and 

(C} certification by the development fund manager 
[executive diiecto1] in accordance with the rules of the board that the work to be 
done under the contract has been completed and performed in a satisfactory 
manner and in accordance with sound engineering principles and practices; and 

(6) that no valid approval may be granted unless the work done 
under the contract has been completed and performed in a satisfactory manner 
according to approved plans and specifications. 

Sec. 17.280. FILING CONSTRUCTION CONTRACT. The political 
subdivision shall file with the board [depmtment] a certified copy of each 
construction contract it enters into for the construction of all or part of the 
treatment works. Each contract shall contain or have attached to it the 
specifications, plans, and details of all work included in the contract. 

Sec. 17 .281. BOARD [DEPARTMENT] INSPECTION. (a} The board 
[department] may inspect the construction of treatment works at any time to assure 
that: 

(I) the contractor is substantially complying with the engineering 
plans of the treatment works as submitted when approval of the feasibility of the 
treatment works was sought; and 

(2) the treatment works are being constructed in accordance with 
sound construction principles. 

(b} Inspection of treatment works by the board [depmtment] does not subject 
the state to any civil liability. 

Sec. 17.283. CERTIFICATE OF APPROVAL. The development fund 
manager [executive diiectm] may consider the following as grounds for refusal to 
give a certificate of approval for any construction contract: 

(I) failure to construct the treatment works according to approved 
plans; 

(2) failure to construct the works in accordance with sound 
engineering-principles; or 

(3) failure to comply with any term of the contract. Y 

SECTION 1.056. Section 18.002, Water Code, is amended to read as follows: 
Sec. 18.002. DEFINITIONS. As used in this chapter: ' 

(I) "Commission" means the Texas Water Commission.,;. 
(2) ["Bomd" means the Texas Wate1 Development Borud. 
[ffl] "Executive director" means the executive director of the Texas 

[Depmtment of] Water Commission [Resources]. .,, 
Q2 [(4) "Depmtment" means the Texas Depa1tment of 'Natet 

Resou1ces. 
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[(51] "Weather modification and control" means changing or 
controlling; or attempting to change or control, by artificial methods the natural 
development of atmospheric cloud forms or precipitationfforms which occur in the 
troposphere. · • 

{il [(67] "Operation" means the performance of weather 
modification and control activities entered into for the purpose of producing or 
attempting to produce a certain modifying effect within one geographical area over 
one continuing time interval not exceeding four years. 

ill [ffl] "Research and development" means theoretical analysis, 
exploration, exp!(rimentation, and the extension of investigative findings and 
theories of a scientific or technical nature into practical application for experimental 
and demonstration purposes, including the experimental production and testing of 
models, devices, equipment, materials, and processes. 

SECTION 1.057. Sections 18.011-18.015, 18.017, and 18.019-18.022, Water 
Code, are amended to read as follows: 

Sec. 18.011. RULES[ IN GENERAL]. The commission [board] may 
adopt [make] rules necessary to~ 

ill exercise the powers and to perform the [their] duties under this 
chapter; 

(2) establish[: 
[Sec. 18.012. RULES LICENSES AND PERMITS. In order to effectuate 

the purposes of this chapter, the commission may make rules establishing] 
procedures and conditions for the issuance of licenses and permits; and 

(3) establish[: 
[Sec. 18.013. RULES SAFETY. The board may make rules establishing] 

standards and instructions to govern the carrying out of research or projects in 
weather modification and control that the commission [board] considers necessary 
or desirable to minimize danger to health or property. 

Sec. 18.014. STUDIES; INVESTIGATIONS; HEARINGS. The 
commission [department] may make any studies or investigations, obtain any 
information, and hold any hearings necessary or proper to administer or enforce this 
chapter or any rules or orders issued under this chapter. 

Sec. 1,8.015. ADVISORY COMMITTEES. The commission [board] may 
establish advisory committees to advise the department and to make 
recommendations to the department concerning legislation, policies, 
administration, research, and other matters. 

Sec. 1,8.017. MATERIALS AND EQUIPMENT. The commission 
[departmei1t] may acquire in the manner provided by law any materials, 
equipment, and facilities necessary to the performance of its duties and functions 
under this chapter. 

Sec. 18.019 .. CONTRACTS, COOPERATIVE AGREEMENTS, ETC. (a) 
The commission [department] may cooperate with public or private agencies to 
promote the purposes of this chapter. 

(b) ,The commission [department] may enter into cooperative agreements 
with the United States or any of its agencies, or with counties and cities of this state, 
or with any private or public agencies for conducting weather modification or 
cloud-seeding operations. 

(c) The commission [department] may represent the state, counties, cities, 
and public and private agencies in contracting with private concerns for the 
performance of weather modification or cloud-seeding operations. 

Sec .. ) 8.020. PROMOTION OF RESEARCH AND DEVELOPMENT. (a) 
In order to assist in expanding the theoretical and practical knowledge of weather 
modification and control, the commission [department] shall promote continuous 
research and development in: 
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(l) the theory and development of methods of weather modification 
and control, including processes, materials, and devices related to these methods; 

(2) the utilization of weather modification and control for 
agricultural, industrial, commercial, and other purposes; and 

(3) the protection of life and property during research and 
operational activities. 

(b) The executive director with approval of the commission [board] may 
conduct and may contract for research and development activities relating to the 
purposes of this section. 

Sec. 18.021. GRANTS, GIFTS, ETC. Subject to any limitations imposed by 
law, the commission [department] may accept federal grants, private gifts, and 
donations from any other source. Unless the use of the money is restricted or subject 
to any limitations provided by law, the commission [department] may spend it for 
the administration of this chapter or may by grant, contract, or cooperative 
arrangement use the money to encourage research and development by a public or 
private agency. 

Sec. 18.022. DISPOSITION OF LICENSE AND PERMIT FEES. The 
commission [department] shall deposit all license and permit fees in the State 
Treasury. 

SECTION l.058. Sections 18.051 and 18.052, Water Code, are amended to 
read as follows: 

Sec. 18.051. .LICENSE AND PERMIT REQUIRED. Except as provided by 
rule of the commission [board] under Section 18.052 of this code, no person may 
engage in activities for weather modification and control: 

( l) without a weather modification license and a weather 
modification permit issued by the commission; or 

(2) in violation of any term or condition of the license or the permit. 
Sec. 18.052. EXEMPTIONS. The commission [board], to the extent it 

considers exemptions practical, shall provide by rule for exempting the following 
activities from the license and permit requirements of this chapter: 

( 1) research, development, and experiments conducted by state and 
federal agencies, institutions of higher learning, and bona fide nonprofit research 
organizations; 

(2) laboratory research and experiments; 
(3) activities of an emergent nature for protection against fire, frost, 

sleet, or fog; and 
(4) activities normally conducted for purposes other than inducing, 

increasing, decreasing, or preventing precipitation or hail. 
SECTION l.059. Subsections (q) and (u), Section 18.0841, Water Code, are 

amended to read as follows: 
(q) The commission [department] may monitor any program under such 

conditions as the commission [depattment] deems advisable. 
(u) The commission [board] by rule shall define the term hail suppression as 

used in this section, using the most current scientifically accepted technological 
concepts. 

SECTION l.060. Section 18.091, Water Code, is amended to read as follows: 
Sec. 18.091. RECORDS AND REPORTS. (a) A licensee shall keep a record 

of each operation conducted under permit, showing: 
( 1) the method employed; 
(2) the type of equipment used; 
(3) the kind and amount of each material used; 
(4) ·the times and places the equipment is operated; 

· (5) the name and post-office address of each individual, other than 
the licensee, who participates or assists in the operation; and 
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(6) other information required by the commission [department]. 
(b) The commission [department] shall require written reports covering each 

operation, whether it is exempt or conducted under a permit. · 
(c) At the time and in the manner required by the: commission [department], 

a licensee shall submit a written report containing .the,~information described in 
Subsection (a) of this section. · 

(d) All information on an operation shall be submitted to the commission 
[department] before it is released to the public. 

(e) The reports and records in the custody of the commission [department] 
shall be kept open for public inspection. 

SECTION l.061. Subsection (b), Section 18.1211, Water Code, is amended 
to read as follows: 

(b) After notice and hearing, the commission may issue a warning or, if a 
warning has already been issued, may suspend a permit up to a period of two years 
if!! [the board] finds that a permittee, through carelessness, performed all or any 
part of a weather modification and control operation outside the boundaries of the 
permit area. The commission may suspend the permit up to a period of two years 
without prior issuance of a warning if the permittee, through gross carelessness, 
performed all or any part of a weather modification and control operation outside 
the boundaries of a permit area. 

SECTION l.062. Subsections (a) and (b), Section 18.172, Water Code, are 
amended to read as follows: · 

(a) Whenever it appears that a person has violated or is violating or is 
threatening to violate any provision of this chapter or any rule, license, permit, or 
order of the commission [01 board], then the executive director may have a civil suit 
instituted in a district court for injunctive relief to restrain the person from 
continuing the violation or threat 6f violation or for the assessment and recovery 
of a civil penalty'. of not less than $50 nor more than $1,000 for each act of violation 
and for each day of violation, or for both injunctive relief and civil penalty. 

(b) Upon application for injunctive relief and a finding that a person is 
violating or threatening to violate any provision of this chapter or any rule, license, 
permit, or order of the commission [01 board], the district court shall grant the 
injunctive relief the facts may warrant. 

SECTION l.063. Section 26.001, Water Code (effective until delegation of 
NPDES permit authority), is amended to read as follows: 

Sec. 26.001. DEFINITIONS. As used in this chapter: 
(1) "Board" means the Texas Water Development Board. 
(2) "Commission" means the Texas Water Commission. 
(3) "Executive administrator" means the executive administrator of 

the Texas Water Development Board. 
ill . "Executive director" means the executive director of the Texas 

[Department of] Water Commission [Resources]. 
[ (4) "Department" means the Texas Department of Water 

Resoorces.] 
(5) "Water" or "water in the state" means groundwater, percolating 

or otherwise, lakes, bays, ponds, impounding reservoirs, springs, rivers, streams, 
creeks, estuaries, marshes, inlets, canals, the Gulf of Mexico inside the territorial 
limits of the state, and all other bodies of surface water, natural or artificial, inland 
or coastal, fresh or salt, navigable or nonnavigable, and including the beds and 
banks of all watercourses and bodies of surface water, that are wholly or partially 
inside or bordering the state or inside the jurisdiction of the state. 

(6) "Waste" means sewage, industrial waste, municipal waste, 
recreational waste, agricultural waste, or other waste, as defined in this section. 

(7) "Sewage" means waterborne human waste and waste from 
domestic activities, such as washing, bathing, and food preparation. 
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(8) "Municipal waste" means waterborne liquid, gaseous, or solid 
substances that result from any discharge from a publicly owned sewer system, 
treatment facility, or disposal system. 

(9) "Recreational waste" means waterborne liquid, gaseous, or soiid 
substances that emanate from any public or private park, beach, or recreational 
area. 

( 10) "Agricultural waste" means waterborne liquid, gaseous, or solid 
substances that arise from the agricultural industry and agricultural activities, 
including without limitation agricultural animal feeding pens and lots, structures 
for housing and feeding agricultural animals, and processing facilities for 
agricultural products. The term "agricultural waste" does not include tail water or 
runoff water from irrigation or rainwater runoff from cultivated or uncultivated 
range land, pasture land, and farmland. 

(11) "Industrial waste" means waterborne liquid, gaseous, or solid 
substances that result from any process of industry, manufacturing, trade, or 
business. 

(12) "Other waste" means garbage, refuse, decayed wood, sawdust, 
shavings, bark, sand, lime, cinders, ashes, offal, oil, tar, dyestuffs, acids, chemicals, 
salt water, or any other substance, other than sewage, industrial waste, municipal 
waste, recreational waste, or agricultural waste, that may cause impairment of the 
quality of water in the state. "Other waste" also includes tail water or runoff water 
from irrigation or rainwater runoff from cultivated or uncultivated range land, 
pasture land, and farmland that may cause impairment of the quality of the water 
in the state. 

( 13) "Pollution" means the alteration of the physical, thermal, 
chemical, or biological quality of, or the contamination of, any water in the state 
that renders the water harmful, detrimental, or injurious to humans, animal life, 
vegetation, or property or to public health, safety, or welfare, or impairs the 
usefulness or the public enjoyment of the water for any lawful or reasonable 
purpose. 

( 14) "Sewer system" means pipelines, conduits, storm sewers, 
canals, pumping stations, force mains, and all other constructions, devices, and 
appurtenant appliances used to transport waste. 

(15) "Treatment facility" means any plant, disposal field, lagoon, 
incinerator, area devoted to sanitary landfills, or· other facility installed for the 
purpose of treating, neutralizing, or stabilizing waste. 

(16) "Disposal system" means any system for disposing of waste, 
including sewer systems and treatment facilities. 

(17) "Local government" means an incorporated city, a county, a 
river authority, or a water district or authority acting under Article III, Section 52 
or Article XVI, Section 59 of the Texas Constitution. 

( 18) "Permit" means an order issued by the commission in 
accordance with the procedures prescribed in this chapter establishing the treatment 
which shall be given to wastes being discharged into or adjacent to any water in the 
state to preserve and enhance the quality of the water and specifying the conditions 
under which the discharge may be made. 

( 19) "To discharge" includes to deposit, conduct, drain, emit, throw, 
run, allow to seep, or otherwise release or dispose of, or to allow, permit, or suffer 
any of these acts or omissions. 

SECTION 1.064. Section 26.001, Water Code (effective on delegation of 
NPDES .permit authority), is amended to read as follows: 

Sec. 26.001. DEFINITIONS. As used in this chapter: ._ 
(!) "Board" means the Texas Water Development Board.,: 
(2) "Commission" means the Texas Water Commission. ', 
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(3) "Executive administrator" means the executive administrator of 
the .Texas Water Development Board. . . _ -~c , _ 

(11 "Executive director" means the executi~~ director of the Texas 
[Dcpa1tmcnt of] Water Commission [Rcsomces]. 

[(4) "Depa11ment" means the Texas Depattment of Vlatc1 
Resomces.] 

(5) "Water" or "water in the state;' means groundwater, percolating 
or otherwise, lakes, bays, ponds, impounding reservoirs, springs, rivers, streams, 
creeks, estuaries, marshes, inlets, canals, the Gulf of Mexico, inside the territorial 
limits of the state, and all other bodies of surface water, natural or artificial, inland 
or coastal, fresh or salt, navigable or nonnavigable, and including the beds and 
banks of all watercourses and bodies of surface water, that are wholly or partially 
inside or bordering the state or inside the jurisdiction of the state. 

(6) "Waste" means sewage, industrial waste, municipal waste, 
recreational waste, agricultural waste, or other waste, as defined in this section. 

(7) "Sewage" means waterborne human waste and waste from 
domestic activities, such as washing, bathing, and food preparation. 

(8) "Municipal waste" means waterborne liquid, gaseous, or solid 
substances that result from any discharge from a publicly owned sewer system, 
treatment facility, or disposal system. 

(9) "Recreational waste" means waterborne liquid, gaseous, or solid 
substances that emanate from any public or private park, beach, or recreational 
area. 

( l 0) "Agricultural waste" means waterborne liquid, gaseo~s, or solid 
substances that arise from the agricultural industry and agricultural· activities, 
including without limitation agricultural animal feeding pens and lots,. structures 
for housing and feeding agricultural animals, and processing facilities for 
agricultural products. The term "agricultural waste" does not include tail water or 
runoff water from irrigation or rainwater runoff from cultivated or uncultivated 
range land, pasture land, and farmland. · 

. ( 11) "Industrial waste" means waterborne liquid, gaseous, or solid 
substances that result from any. process of industry, manufacturing, trade, or 
business. ,. "•' _ . _ . 

. (12) "Other·waste''. means garbage, refuse,.decayed wood, sawdust, 
shavings, bark, sand, lime, cinders, ashes, offal, oil, tar, dyestuffs, adds, chemicals, 
salt water, or any other substance, other than sewage, industrial waste, municipal 
waste, recreational waste, or agricultural waste. 

(13) "Pollutant" means dredged spoil, solid waste, incinerator 
residue, sewage, garbage, sewage sludge, munitions, chemical- wastes; biological 
materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand, 
cellar dirt, and industrial, municipal, and agricultural waste discharged into any 
water in the state. The term "pollutant" does not include tail water or runoff water 
from irrigation or rainwater runoff from cultivated or uncultivated rangeland, 
pastureland, and farmland. 

(14) "Pollution" means the alteration of the physical, thermal, 
chemical, or biological quality of, or the contamination of, any water in the state 
that renders the water harmful, detrimental, or injurious to humans, animal life, 
vegetation, or property or to public health, safety, or welfare, or impairs the 
usefulness or the public enjoyment of the water for any lawful or reasonable 
purpose. 

( 15) "Sewer system" means pipelines, conduits, storm sewers, 
canals, pumping s_tations, force mains, and all other constructions, devices, and 
appurtenant appliances used to transport waste. 
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(16) "Treatment facility" means any plant, disposal field, lagoon, 
incinerator, area devoted to sanitary landfills, or other facility installed for the 
purpose of treating, neutralizing, or stabilizing waste. 

(17) "Disposal system" means any system for disposing of waste, 
including sewer systems and treatment facilities. 

(18) "Local government" means an incorporated city, a county, a 
river authority, or a water district or authority acting under Article III, Section 52, 
or Article XVI, Section 59 of the Texas Constitution. 

(19) "Permit" means an order issued by the commission in 
accordance with the procedures prescribed in this chapter establishing the treatment 
which shall be given to wastes being discharged into or adjacent to any water in the 
state to preserve and enhance the quality of the water and specifying the conditions 
under which the discharge may be made. 

(20) "To discharge" includes to deposit, conduct, drain, emit, throw, 
run, allow to seep, or otherwise release or dispose of, or to allow, permit, or suffer 
any of these acts or omissions. 

(21) "Point source" means any discernible, confined and discrete 
conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, 
well, discrete fissure, container, rolling stock, concentrated animal feeding 
operation, or vessel or other floating craft, from which pollutants or wastes are or 
may be discharged into or adjacent to any water in the state. 

(22) "Identified state supplement to an NPDES permit" means any 
part of a permit on which the board has entered a written designation to indicate 
that the board has adopted that part solely in order to carry out the board's duties 
under state statutes and not in pursuance of administration undertaken to carry out 
a permit program under approval by the Administrator of the United States 
Environmental Protection Agency. 

(23) "NPDES" means the National Pollutant Discharge 
Elimination System under which the Administrator of the United States 
Environmental Protection Agency can delegate permitting authority to the State of 
Texas in accordance with Section 402(b) of the Federal Water Pollution Control 
Act. 

(24) "Treatment works" means any devices and systems used in the 
storage, treatment, recycling, and reclamation of waste to implement this chapter 
or necessary to recycle or reuse water at the most economical cost over the estimated 
life of the works, including: 

(A) intercepting sewers, outfall sewers, pumping, 
power, and other equipment and their appurtenances; 

(B) extensions, improvements, remodeling, additions, 
and alterations of the items in Paragraph (A) of this subdivision; 

(C) elements essential to provide a reliable recycled 
supply such as standby treatment units and clear-well facilities; 

(D) any works, including sites and acquisition of the 
land that will be a part of or used in connection with the treatment process or is used 
for ultimate disposal of residues resulting from such treatment; 

(E) any plant, disposal field, lagoon, canal, 
incinerator, area devoted to sanitary landfills, or other facilities installed for the 
purpose of treating, neutralizing, or stabilizing waste; and· 

(F) facilities to provide for the collection, control, and 
disposal of waste heat. 

SECTION 1.065. Sections 26.011 and 26.012, Water Code, are amended to 
read as follows: 

Sec. 26.011. IN GENERAL. Except as otherwise specifically provided, the 
commission [department] shall administer the provisions of this chapter and shall 
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establish the level of quality to be maintained in, and shall control the quality of, 
the water in this state as provided by this chapter. Waste discharges or impending 
waste discharges covered by the provisions of this chapteiafe subject to reasonable 
rules or orders adopted or issued by the commission [department] in the public 
interest. The commission [department] has the powers and duties specifically 
prescribed by this chapter and all other powers necessary or convenient to carry out 
its responsibilities. 

Sec. 26.012. STATE WATER QUALITY PLAN. The executive director 
shall prepare and develop a general, comprehensive plan for the control of water 
quality in the state which shall be used as a flexible guide by the commission 
[department] when approved by the commission [board]. 

SECTION 1.066. Section 26.014, Water Code (effective until delegation of 
NPDES permit authority), is amended to read as follows: 

Sec. 26.014. POWER TO ENTER PROPERTY. The members of the 
commission and employees and agents of the commission [department] are entitled 
to enter any public or private property at any reasonable time for the purpose of 
inspecting and investigating conditions relating to the quality of water in the state. 
Members, employees, or agents acting under this authority who enter private 
property shall observe the establishment's rules and regulations concerning safety, 
internal security, arid fire protection, and if the property has management in 
residence, shall notify management or the person then in charge of his presence and 
shall exhibit proper credentials. If any member, employee, or agent is refused the 
right to enter in or on public or private property under this authority, the executive 
director may invoke the remedies authorized in Section 26.123 of this code. 

SECTION 1.067. Section 26.014, Water Code (effective on delegation of 
NPDES permit authority), is amended to read as follows: 

Sec. 26~014. POWER TO ENTER PROPERTY. The members of the 
commission and employees and agents of the commission [department] are entitled 
to' enter any public or private property at any reasonable time for the purj,ose of 
inspecting and investigating conditions relating to the quality of water in the state 
or the compliance with any rule, regulation, permit or other order of the 
commission [department]. Members, employees,, or agents acting under this 
authority who enter private property shall observe the establishment's rules and 
regulations concerning safety, internal security, and fire protection, and if the 
property has management in residence, shall notify management or the person then 
in charge of his presence' and shall exhibit proper credentials. If any member, 
employee, or agent is refused the right to enter in or on public or private property 
under this authority, the executive director may invoke the remedies authorized in 
Section 26.123 of this code. 

SECTION 1.068. Section 26.015, Water Code (effective until delegation of 
NPDES permit authority), is amended to read as follows: 

Sec. 26.015. POWER TO EXAMINE RECORDS. The members of the 
commission and employees and agents of the commission [department] may 
examine during regular business hours any records or memoranda pertaining to the 
operation of any sewer system, disposal system, or treatment facility or pertaining 
to any discharge of waste. 

SECTION 1.069. Section 26.015, Water Code (effective on delegation of 
NPDES permit authority), is amended to read as follows: 

Sec. 26.015. POWER TO EXAMINE RECORDS. The members of the 
commission and employees and agents of the commission [department] may 
examine and copy during regular business hours any records or memoranda 
pertaining to the operation of any sewer system, disposal system, or treatment 
facility or pertaining to any discharge of waste or pollutants into any water in the 
state, or any other records required to be maintained. 
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SECTION 1.070. Sections 26.016-26.018, Water Code, are amended to read 
as follows: 

Sec. 26.016. ENFORCEMENT PROCEEDINGS. The executive director 
may institute court proceedings to compel compliance with the provisions of this 
chapter or the rules, orders, permits, or other decisions of the commission 
[depa1tment]. 

Sec. 26.017. COOPERATION. The commission [depa1tment] shall: 
( 1) encourage voluntary cooperation by the people, cities, 

industries, associations, agricultural interests, and representatives of other interests 
in preserving the greatest possible utility of water in the state; 

(2) encourage the formation and organization of cooperative 
groups, associations, cities, industries, and other water users for the purpose of 
providing a medium to discuss and formulate plans for attainment of water quality 
control; 

(3) establish policies and procedures for securing close cooperation 
among state agencies that have water quality control functions; and 

(4) cooperate with the governments of the United States and other 
states and with official or unofficial agencies and organizations with respect to water 
quality control matters and with respect to formulation of interstate water quality 
control compacts or agreements, and when representation of state interests on a 
basin planning agency for water quality purposes is required under Section 3(c) of 
the Federal Water Pollution Control Act, as amended, or other federal legislation 
having a similar purpose, the representation shall include an officer or employee of 
the commission [board]. 

Sec. 26.018. CONTRACTS, INSTRUMENTS. With the approval of the 
commission [board], the executive director may make contracts and execute 
instruments that are necessary or convenient to the exercise of the commission's 
[depaitment's] powers or the performance of its duties. 

SECTION 1.071. Subsection (c), Section 26.0191, Water Code, is amended 
to read as follows: 

(c) At the hearing, the commission shall affirm, modify, or set aside the 
temporary or emergency order. If the nature of the commission's action requires, 
further proceedings shall be conducted as appropriate under provisions of the 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes), and the rules of the commission [ depa1tment]. 

SECTION 1.072. Sections 26.023-26.026, Water Code, are amended to read 
as follows: · · · 

Sec. 26.023. WATER QUALITY STANDARDS. The commission [board] 
by rule shall set water quality standards for the water in the state and may amend 
the standards from time to time. The commission [board] has the sole and exclusive 
authority to set water quality standards for all water in the state. 

Sec. 26.024. HEARINGS ON STANDARDS; CONSULTATION. Before 
setting or amending water quality standards, the commission [board] shall: 

( 1) hold public hearings at which any person may appear and 
present evidence under oath, pertinent for consideration by the commission 
[board]; and 

(2) consult with the executive administrator [di1ector] toinsure that 
the proposed standards are not inconsistent with the objectives of the state water 
plan. , 

Sec. 26.025. HEARINGS ON STANDARDS: NOTICE TO WHOM. 
Notice ofa hearing under Section 26.024 of this code shall be given to each of the· 
following that the commission [board] believes may be affected: 

(I) each local government whose boundary is contiguous to the 
water in question or whose boundaries contain all or part of the water, or through 
whose boundaries the water flows; " 
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(2) the holders of rights to appropriate water from the water in 
question as shown by the records of the department; and 

(3) the holders·of permits from the cominis~ion to discharge waste 
into or adjacent to the water in question. 

Sec. 26.026. ST AND ARDS TO BE PUBLISHED. The commission 
[department] shall publish its water quality standards and amendments and shall 
make copies available to the public on written request. 

SECTION l.073. Subsection (b), Section 26.027, Water Code (effective until 
delegation of NPDES permit authority), is amended to read as follows: 

(b) A person desiring to obtain a permit or to amend a permit shall submit 
an application to the commission [depai tnient] containing all information 
reasonably required by the commission [department]. 

SECTION l.074. Subsection (b), Section 26.027, Water Code (effective on 
delegation of NPDES permit authority), is amended to read as follows: 

(b) A person desiring to obtain a permit or to amend a permit shall submit 
an application to the commission [department] containing all information 
reasonably required by the commission [department]. 

SECTION 1.075. Subsection (d), Section 26.029, Water Code (effective until 
delegation of NPDES permit authority), is amended to read as follows: 

(d) The notice required by Subsections (b) and (c) of this section shall be sent 
to the permittee at his last known address as shown by the records of the commission 
[department]. 

SECTION l.076. Subsection (d), Section 26.027, Water Code (effective on 
delegation of NPDES permit authority), is amended to read as follows: 

(d) The notice required by Subsections (b) and (c) of this section shall be sent 
to the permittee at his last known address as shown by the records of the commission 
[department] . 

• SECTION l.077. Subsections (a)-(d), Section 26.0291, Water Code, are 
amended to read as follows: 

(a) An annual waste treatment inspection fee is imposed on each permittee 
for each waste discharge permit held by the permittee. The fee is to supplement any 
other funds available to pay expenses of the commission [department] in inspecting 
waste treatment facilities and enforcing the laws of the state, and the rules of the 
commission [Texas Department of Water Resources], governing waste discharge 
and waste treatment facilities. The fee for each year is imposed on each permit in 
effect during any part of the year. 

(b) The commission [board], by rule, shall adopt a fee schedule for 
determining the amount of the fee to be charged. The amounts of the fees in such 
schedule shall be proportional to the average volume of discharge specified in the 
permit, beginning at $100 for a zero discharge or small discharge, and a maximum 
of $2,000 for the largest average volume of discharge in the state. The annual fee 
to be charged each permittee shall be that set by the fee schedule adopted by the 
commission [board]. 

(c) The fees collected under this section shall be deposited in a special fund 
in the state treasury to be known as the waste treatment facility inspection fund. 
Money in the fund shall be used to supplement any other funds available for paying 
expenses of the commission [department] in inspecting waste treatment facilities. 

(d) The commission [board] may adopt rules necessary to administer this 
section. 

SECTION l.078. Subsections (b), (c), (d), (f), (g), (h), and (i), Section 26.031, 
Water Code, are amended to read as follows: 

(b) Whenever it appears that the use of private sewage facilities in an area is 
causing or may cause pollution or is injuring or may injure the public health, the 
commission [board] may hold a public hearing in or near the area to determine 
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whether rules should be adopted controlling or prohibiting the installation or use 
of private sewage facilities in the area. 

(c) Before the commission [board] adopts its rules, the executive director shall 
consult with the commissioner of the Texas Department of Health for 
recommendations concerning the impact of the use of private sewage facilities in 
the area on public health and present the recommendations at the hearing. 

(d) If the commission [board] finds after the hearing that the use of private 
sewage facilities in an area is causing or may cause pollution or is injuring or may 
injure the public health, the commission [board] may adopt rules as it may consider 
appropriate to abate or prevent pollution or injury to public health. 

(f) The commission [board] may provide in the rules for a system oflicensing 
of private sewage facilities in the area, including procedures for cancellation of a 
license for violation of this section, the license, or the rules of the commission 
[depm tment]. The commission [board] may also provide in the system oflicensing 
for periodic renewal of the licenses, but this may not be required more frequently 
than once a year. 

(g) The commission [board] may delegate the licensing function and the 
administration of the licensing system to the executive director or to any local 
government whose boundaries include the area or which has~been designated by the 
commission [board] under Sections 26.08 l through 26.086 of this code as the 
agency to develop a regional waste disposal system which includes the area or to any 
district or authority created and existing under Article XVI, Section 59 or Article 
III, Section 52 of the Texas Constitution, which owns or operates a dam or reservoir 
project within the area regulated. · 

(h) The commission [board] also may prescribe and require the payment of 
reasonable license fees by an applicant for a license, including fees for periodic 
renewal of a license. The commission [board] may change the amount of the license 
fees from time to time. The amount of the fees shall be based on the reasonable cost 
of performing the licensing function and administering the licensing system, 
including, where applicable, costs of soil percolation and other tests to determine 
the suitability of using a particular type or types of private sewage facilities in the 
area or at any location within the area, field inspections, travel, and other costs 
directly attributable to performing the licensing function and administering the 
licensing system. 

(i) If the commission [board] or the executive director has the responsibility 
for performing the licensing function, the license fees shall be paid to the 
commission [depm tment]. Those fees shall not be deposited in the General Revenue 
Fund of the state but shall be deposited in a special fund for use by the commission 
[depm tment] in performing the licensing function and administering the licensing 
system, and the fees so deposited are hereby appropriated to the commission 
[ depm tment] to use for those purposes only. 

SECTION l .079. Section 26.032, Water Code, is amended to read as follows: 
Sec. 26.032. CONTROL BY COUNTIES. (a) Whenever it appears to the 

commissioners court of any county that the use of private sewage facilities in an area 
within the county is causing or may cause pollution or is injuring or may injure the 
public health, the county may proceed in the same manner and in accordance with 
the same procedures as the commission [board] to hold a public hearing and enter 
an order, resolution, or other rule as it may consider appropriate to abate or prevent 
pollution or injury to public health. · 

(b) The order, resolution, or other rule may provide the same restrictions and 
requirements as are authorized for an order of the commission [board] entered 
under this section. 

( c) Before the order, resolution, or other rule becomes effective, the ·county 
shall submit it to the commission [board] and obtain the commission's [board'S] 
written approval. · 
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(d) In the event of any conflict within an area between rules adopted by the 
commission [board] and an order, resolution, or other rule adopted by a county 
under this section, the rules of the commission [bOariiJ;;.shall take precedence. 

(e) Where a system oflicensing has been adopted by the commission [board] 
or the commissioners court of a county, no person may install or use private sewage 
facilities required to be licensed without obtaining a license. 

SECTION 1.080. Subsections (a), (b), and (c), Section 26.033, Water Code, 
are amended to read as follows: 

(a) After consultation with the Texas Department of Health [Resomces], the 
commission [board] shall provide by rule for a system of approved ratings for 
municipal waste disposal systems and other waste disposal systems which the 
commission [board] may designate. 

- (b) The owner or operator of a municipal waste disposal system which attains 
an approved rating has the privilege of erecting signs of a design approved by the . 
commission [board] on highways approaching or inside the bi:iundaries of the 
mun'icipality, subject to reasonable restrictions and requirements which may be 
established by the State Department of Highways and Public Transportation. 

( c) In addition, the owner or operator of any waste disposal system, including 
a municipal system, which attains an approved rating has the privilege of erecting 
signs of a design approved by the commission [board] at locations which may be 
approved or established by the commission [board], subject to such reasonable 
restrictions and requirements which may be imposed by any governmental entity 
having jurisdiction. 

SECTION 1.081. Sections 26.034 and 26.035, Water Code, are amended to 
read as follows: 

Sec. 26.034. APPROVAL OF DISPOSAL SYSTEM PLANS. (a) The 
commission [executive director] shall review and approve plans and specifications 
for treatment works for which financial assistance is provided in any amount from 
water quality enhancement funds or funds granted under the Federal Water 
Pollution Control Act, as amended. To avoid duplicate review and approval by two 
or more state agencies, review and approval of plans and specifications under this 
subsection by the Texas Department of Health is not required. [The Texas 
Department of Health shall review and approve plans in those cases where such 
financial assistance or federal grant has not been requested except when notice of 
intention to apply for the financial assistance or federal grant has been given to the 
executive director in which case the executive director shall perform review and 
approval functions. Duplicate review and approval will not be performed and 
actions on review and approval shall be fully interchangeable between the executive 
director and the Texas Department of Health]. -

(b) Before beginning construction, every person who proposes to construct or 
materially alter the efficiency of any treatment works to which this section applies 
shall submit completed plans and specifications to the commission [executive 
director] for review and approval. 

(c) The commission [executive director] shall approve the plans and 
specifications if they conform to the waste discharge requirements and water quality 
standards established by the commission [and the board respectively]. 

Sec. 26.035. FEDERAL GRANTS. The executive director with the approval 
of the commission or the executive administrator with the approval of the board, 
as applicable under this code or other laws, [board] may execute agreements with 
the United States Environmental Protection Agency or any other federal agency 
that administers programs providing federal cooperation, assistance, grants, or loans 
for research, development, investigation, training, planning, studies, programming, 
and construction related to methods, procedures, and facilities for the collection, 
treatment, and disposal of waste or other water quality control activities. The 
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commission or board [department] may accept federal funds for these purposes and 
for other purposes consistent with the objectives of this chapter and may use the 
funds as prescribed by law or as provided by agreement. 

SECTION 1.082. Section 26.036, Water Code, is amended to read as follows: 
Sec. 26.036. WATER QUALITY MANAGEMENT PLANS. (a) The 

executive director shall develop and prepare, and from time to time revise, 
comprehensive water quality management plans for the different areas of the state, 
as designated by the commission [board]. 

(b) The executive director may contract with local governments, regional 
planning commissions, planning agencies, other state agencies, colleges and 
universities in the state, and any other qualified and competent person to assist the 
commission [depa1tment] in developing and preparing, and from time to time 
revising, water quality management plans for areas designated by the commission 
[board]. 

(c) With funds provided for the purpose by legislative appropriation, the 
commission [board] may make grants or interest-free loans to, or contract with, 
local governments, regional planning commissions, and planning agencies to pay 
administrative and other expenses of such entities for developing and preparing, and 
from time to time revising,' water quality management plans for areas designated 
by the commission [board]. The period of time for which funding under this 
provision may be provided for developing and preparing or for revising a plan may 
not exceed three consecutive years in each instance. Any loan made pursuant to this 
subsection shall be repaid when the construction of any project included in the plan 
is begun. 

(d) Any person developing or revising a plan shall, during the course of the 
work, consult with the commission [depattment] and with local governments and 
other federal, state, and local governmental agencies which in the judgment of the 
commission [executive ditecto1] may be affected by or have a legitimate interest in 
the plan. 

(e) Insofar as may be practical, the water quality management plans shall be 
reasonably compatible with the other governmental plans for the area, such as area 
or regional transportation, public utility, zoning, public education, recreation, 
housing, and other related development plans. 

SECTION 1.083. Subsections (a), (b), and (c), Section 26.037, Water Code, 
are amended to read as follows: 

(a) After a water quality management plan has been prepared or significantly 
revised as authorized in Section 26.036 of this code, it shall be submitted to the 
commission [board] and to such local governments and other federal, state, and 
local governmental agencies as in the judgment of the commission [executive 
di1ect01] may be affected by or have a legitimate interest in the plan. 

(b) After a reasonable period of time as determined by the commission 
[board] for the persons to whom the plan was submitted to review and consult on 
the plan, a public hearing shall be held on whether the plan should be approved or 
whether the plan should be modified in any way. Notice. of the hearing shall be given 
to the person or persons who prepared or revised the plan and to the persons to 
whom the plan was submitted for review. 

(c) After the public hearing if the commission [board] finds that the plan 
complies with the policy and purpose of this chapter and the rules and policies of 
the commission [board], it shall approve the pfan. If the commission [board] does 
not so find; it may disapprove the plan, modify the plan as necessary so that it will 
comply, or return it for further development and later resubmission to the .. 
commission [board], in accordance with the procedure in Section 26.036 of this 
code. 

SECTION 1.084. Section 26.038, Water Code, is amended to read as follows: 
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Sec. 26.038. FISCAL CONTROL ON WATER QUALITY 
MANAGEMENT PLANNING. In administering the progr:am for making grants 
and loans to and contracting with local govenirfiellls, '..regional planning 
commissions, and planning agencies as authorized in Subsection (c) of Section 
26.036 of this code, the commission [board] shall adopt rules and procedures for 
the necessary engineering review ·and supervision, fiscal control, and fund 
accounting. The fiscal control and fund accounting procedures are supplemental to 
other procedures prescribed by law. 

SECTION 1.085. Subsections (b) and (c), Section 26.039, Water Code, are 
amended to read as follows: 

(b) Whenever an accidental discharge or spill occurs at or from any activity 
or facility which causes or may cause pollution, the individual operating, in charge 
of, or responsible for the activity or facility shall notify the commission 
[department] as soon as possible and not later than 24 hours after the occurrence. 

(c) Activities which are inherently or potentially capable of causing or 
resulting in the spillage or accidental discharge of waste or other substances and 
which pose serious or significant threats of pollution are subjeet to reasonable rules 
establishing safety and preventive measures which the commission [board] may 
adopt or issue. The safety and preventive measures which may be required shall be 
commensurate with the potential harm which could result from the escape of the 
waste or other substances. · 

SECTION 1.086. Sections 26.040 and 26.041, Water Code, are amended to 
read as follows: 

Sec. 26.040. CONTROL OF CERTAIN WASTE DISCHARGES BY 
RULE. Whenever the commission [board] determines that the quality of water in 
an area is adversely affected or threatened by the ,combined effects of several 
relatively small-quantity discharges of wastes being made for which it is not practical 
to issue individual permits or that the general nature of a particular type of activity 
which produces a waste discharge is such that requiring individual permits is 
unnecessarily burdensome both to the waste discharger and the commission 
[department], the commission [board] may by rule regulate and set the 
requirements and conditions for the discharges of waste. 

Sec. 26.041. HEALTH HAZARDS. The commission [department] may use 
any means provided by this chapter to prevent a discharge of waste that is injurious 
to public health. 

SECTION 1.087. Section 26.042, Water Code (effective until delegation of 
NPDES permit authority), is amended to read as follows: 

Sec. 26.042. MONITORING AND REPORTING. The commission [board] 
may prescribe reasonable requirements for a person making waste discharges to 
monitor and report on his waste collection, treatment, and disposal activities. When 
in the judgment of the commission significant water quality management benefits 
will result or water quality management needs justify, the commission may also 
prescribe reasonable requirements for any person or persons making waste 
discharges to monitor and report on the quality of any water in the state which the 
commission has reason to believe may be materially affected by the waste 
discharges. 

SECTION 1.088. Section 26.042, Water Code (effective on delegation of 
NPDES permit authority), is amended to read as follows: 

Sec. 26.042. MONITORING AND REPORTING. (a) The commission 
[board] may prescribe reasonable requirements for a person making discharges of 
any waste or of any pollutant to monitor and report on his activities concerning 
collection, treatment, and disposal of the waste or pollutant. 

(b) The commission [board] may, by regulation, order, permit, or otherwise 
require the owner or operator of any source of a discharge of pollutants into any 
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water in the state or of any source which is an industrial user of a publicly owned 
treatment works to: 

( 1) establish and maintain such records; 
(2) make such reports; 
(3) sample any discharges in accordance with such methods, at such 

locations, at such intervals, and in such manner as the commission [board] shall 
prescribe; and 

(4) provide such other information relating to discharges of 
pollutants into any water in the state or to introductions of pollutants into publicly 
owned treatment works as the commission [board] may reasonably require. 

(c) When in the judgment of the commission significant water quality 
management benefits will result or water quality management needs justify, the 
commission may also prescribe reasonable requirements for any person or persons 
making discharges of any waste or of any pollutant to monitor and report on the 
quality of any water in the state which the commission has reason to believe may 
be materially affected by the discharges. 

SECTION 1.089. Subsections (b), (c), (d), and (f), Section 26.044, Water 
Code, are amended to read as follows: 

(b) The commission [board] shall issue rules concerning the disposal of 
sewage from boats located or operated on inland fresh waters in this state. The rules 
of the commission [board] shall include [but not be limited to] provisions for the 
establishment of standards for sewage disposal devices, the certification of sewage 
disposal devices, including on-shore pump-out facilities, and the visible and 
conspicuous display of evidence of certification of sewage disposal devices on each 
boat equipped with such device and on each on-shore pump-out device. 

(c) The commission [board] may delegate the administration and 
performance of the certification function to the executive director or to any other 
governmental entity. The commission [board] may prescribe and require the 
payment, by applicants for certification, of reasonable fees based on the costs of 
administering and performing the certification function. All certification fees shall 
be paid to the entity performing the certification function. All fees collected by any 
state agency shall be deposited in a special fund for use by that agency in 
administering and performing the certification function and shall not be deposited 
in the General Revenue Fund of the state. 

(d) Before issuing any rules under Subsection (b) of this section, the 
commission [board] or any person authorized by it under Section 26.021 of this 
code shall hold hearings on those rules [thereon] in Austin and in five other 
locations in the state in order to provide the best opportunity for all citizens of the 
state to appear and present evidence to the commission [board]. 

(f) Copies of each rule issued by the commission [board] under this section 
shall be filed in the offices of the commission [depmtment] in Austin, [Texas;-] in 
the office of the Secretary of State in Austin, and the office of the county clerk in 
each county in the state. The commission [board] shall provide for publication of 
notice of each rule issued under this section in at least one newspaper of general 
circulation in each county of the state and shall furnish the county judge of each 
county of the state a copy of the rules. 

SECTION 1.090. Subsection (e), Section 26.045, Water Code, is amended to 
read as follows: 

(e) The hearings required by this section and other acts of the commission in 
carrying out the provisions of this section shall be handled as provided in the rules 
of the commission [board]. 

SECTION 1.091. Section 26.046, Water Code, is amended to read as follows: 
Sec. 26.046. HEARINGS ON PROTECTION OF EDWARDS AQUIFER 

FROM POLLUTION. (a) As used in this section, "Edwards Aquifer" means that 
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portion of an arcuate belt of porous, waterbearing limestones composed of the 
Comanche Peak, Edwards, and Georgetown formations trending from west to east 
to northeast through Kinney; Uvalde, Medina, Bexar, Kelfdall, Comal, and Hays 
counties, respectively, and as defined in the most recent rules of the commission 
[board] for the protection of the quality of the potable underground water in ~hose 
counties. 

(b) Annually, the commission [board] shall hold a public hearing in Kinney, 
Uvalde, Medina, Bexar, Kendall, Comal, or Hays County, and a hearing in any 
other of those counties whose commissioners court requests that a hearing be held 
in its county, to receive evidence from the public on actions the commission [board] 
should take to protect the Edwards Aquifer from pollution. Notice of the public 
hearing shall be given and the hearing shall be conducted in accordance with the 
rules of the commission [department]. 

SECTION 1.092. Section 21.099, Water Code (effective on delegation of 
NPDES authority), is amended to read as follows: 

Sec. 26.047 [z.+:699]. PERMIT CONDITIONS AND PRETREATMENT 
ST AND ARDS CONCERNING PUBLICLY OWNED TREATMENT WORKS. 
(a) The commission [board] shall impose as conditions in permits for the discharge 
of pollutants from publicly owned treatment works requirements for information 
to be provided by the permittee concerning new introductions of pollutants or 
substantial changes in the volume or character of pollutants being introduced into 
such treatment works. 

(b) The commission [board] is authorized to impose as conditions in permits 
for the discharge of pollutants from publicly owned treatment works appropriate 
measures to establish and insure compliance by industrial users with any system of 
user charges required under state or federal law or any regulations or guidelines 
promulgated thereunder .. 

. (c) The commission [board] is authorized to apply, and to enforce pursuant 
.. to Subchapter !2 [El of this chapter [code], against industrial users of publicly owned 

treatment works, toxic ·effluent standards and pretreatment standards for the 
introduction into such treatment works of pollutants which interfere with, pass 
through, or otherwise are incompatible with such treatment works. 

SECTION 1.093. Subsections (b) arid (c), Section 26.081, Water Code, are 
amended to read as follows: 

(b) Within any standard metropolitan statistical area in the state, the 
commission [department] is authorized to implement this policy in the manner and 
in accordance with the procedure provided in Sections 26.081 through 26.086 of 
this code. · 

(c) In those portions of the state which are not within a standard metropolitan . 
statistical area, the commission [department] shall observe this state policy by 
encouraging interested and affected persons to cooperate in developing and.using 
regional and area-wide systems. The commission [department] may not use the 
procedure specified in Sections 26.081 through 26.086 of this code in these areas 
to implement this policy. However, this does not affect or diminish any authority 
which the commission [department] may otherwise have and exercise under other 
provisions of this chapter. 

SECTION 1.094. Sections 26.082 and 26.083, Water Code, are amended to 
read as follows: 

Sec. 26.082. HEARING TO DEFINE AREA OF REGIONAL OR 
AREA-WIDE SYSTEMS. (a) Whenever it appears to the commission [board] that 
because of the existing or reasonably foreseeable residential, commercial, industrial, 
recreational, or other economic development in an area a regional or area-wide 
waste collection, treatment, or disposal system or systems are necessary to prevent 
pollution or maintain and enhance the quality of the water in the state, the 
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commission [board] may hold a public hearing in or near the area to determine 
whether the policy stated in Section 26.081 of this code should be implemented in 
that area. 

(b) Notice of the hearing shall be given to the local governments which in the 
judgment of the commission [board] may be affected. 

(c) If after the hearing the commission [board] finds that a regional or 
area-wide system or systems are necessary or desirable to prevent pollution or 
maintain and enhance the quality of the water in the state, the commission [board] 
may enter an order defining the area in which such a system or systems are necessary 
or desirable. 

Sec. 26.083. HEARING TO DESIGNATE SYSTEMS TO SERVE THE 
AREA DEFINED; ORDER; ELECTION; ETC. (a) At the hearing held under 
Section 26.082 of this code or at a subsequent hearing held in or near an area defined 
under Section 26.082 of this code, the commission [board] may consider whether 
to designate the person to provide a regional or area-wide system or systems to serve 
all or part of the waste collection, treatment, or disposal needs of the area defined. 

(b) Notice of the hearing shall be given to the local governments and to 
owners and operators of any waste collection, treatment, and disposal systems who 
in the judgment of the commission [board] may be affected. 

(c) If after the hearing the commission [board] finds that there is an existing 
or proposed system or systems then capable or which in the reasonably foreseeable 
future will be capable of serving the waste collection, treatment, or disposal needs 
of all or part of the area defined and that the owners or operators of the system or 
systems are agreeable to providing the services, the commission [board] may enter 
an order designating the person to provide the waste collection, treatment, or 
disposal system or systems to serve all or part of the area defined. 

(d) After the commission [board] enters an order under Subsection (c) of this 
section' and if the commission [board] receives a timely and sufficient request for 
an election as provided in Section 21.206, the commission [board] shall designate 
a presiding judge for an election, to determine whether the proposed regional or 
area-wide system or systems operated by the designated regional entity should be 
created. 

SECTION 1.095. Subsection (a), Section 26.084, Water Code, is amended to 
read as follows: 

(a) After the commission [board] has entered an order as authorized in 
Section 26.083 of this code, the commission may, after public hearing and after 
giving notice of the hearing to the persons who in the judgment of the commission 
may be affected, take any one or more of the following actions: 

( l) enter an order requiring any person discharging or proposing to 
discharge waste into or adjacent to the water in the state in an area defined in an 
order entered under Section 26.082 of this code to use a regional or area-wide system 
designated under Section 26.083 of this code for the disposal of his waste; 

(2) refuse to grant any permits for the discharge of waste or to 
approve any plans for the construction or material alteration of any sewer system, 
treatment facility, or disposal system in an area defined in an order entered under 
Section 26.082 of this code unless the permits or plans comply and are consistent 
with any orders entered under Sections 26.081 through 26.086 of this code; or 

(3) cancel or suspend any permit, or amend any permit in any 
particular, which authorizes the discharge of waste in an area defined in an order 
entered under Section 26.082 of this code. 

SECTION l.096. Section 21.206, Water Code (Section 26.087, Vernon's 
Texas Water Code), is amended to read as follows: 

Sec. 26.087 [z+:W6]. ELECTION FOR APPROVAL OF REGIONAL OR 
AREA-WIDE SYSTEM OR SYSTEMS. (a) After the commission [board], under 
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Sections 26.082 [Zt:WZ] and 26.083 [Zt:W:3] of this code, enters an 
order: defining an area for a regional or area-wide systet:ri:Z6r systems; designating 
a regional entity to operate the regional or area-wide system or systems; and 
appointing a presiding judge for the election, an election shall be held within the 
boundaries of the proposed regional or area-wide system or systems to be operated 
by the designated regional entity upon the filing of a timely and sufficient request 
for an election except as provided in Subsection (i) of this section. 

(b) Any person located within the boundaries of the proposed regional or 
area-wide system or systems requesting an election for the approval of the proposed 
regional or area-wide system or systems to be operated by the designated regional 
entity shall file a written request with the commission [board] within 30 days of the 
date the commission [board] enters an order under Section 26.083 of this code 
[Zt:W:3]. The request shall include a petition signed by 50 persons holding title to 
the land within the proposed regional or area-wide system or systems, as indicated 
by the county tax rolls. 

( c) Notice of the election shall state the day and place or places for holding 
the election, and the proposition to be voted on. The notice shall be published once 
a week for two consecutive weeks in a newspaper with general circulation in the 
county or counties in which the regional or area-wide system or systems is to be 
located. The first publication of the notice shall be at least 14 days before the day 
set'foi" the election. Notice of the election shall be given to the local governments 
and to owners and operators of any waste collection, treatment, and disposal 
systems who in the judgment of the board may be affected. 

(d) Absentee balloting in the election shall begin IO days before the election 
and shall end as provided in the Texas Election Code. The ballots for the election 
shall be printed to provide for voting for or against the regional or area-wide system 
to be operated by the designated regional entity. 

(e) Immediately after the election, the presiding judge shall make returns of 
the result to the executive director. [of the board]. The executive director shall 
canvass the returns and report to the commission [board] his findings of the results 
at the earliest possible time. 

(t) If a majority of the votes cast in the election favor the creation of the 
regional or area-wide system or systems operated by the designated regional entity, 
then the commission [board] shall declare the regional system is created and enter 
the results in its minutes. If a majority of the votes castin the election are against 
the creation of the regional or area-wide system or systems operated by the 
designated regional entity, then the commission [board] shall declare that the 
regional system was defeated and enter the result in its minutes. 

(g) The order canvassing the results of the confirmation election shall contain 
a description of the regional system's boundaries and shall be filed in the deed 
records of the county or counties in which the regional system is located. 

(h) The legislature, through the General Appropriations Act, may provide 
funds for the conduct of elections required under this section. If no funds are 
appropriated for this purpose, the costs of conducting the election shall be assessed 
by the commission [board]. 

(i) This subsection applies to regional or area-wide system or systems and 
regional entities which have been designated prior to the effective date of this Act. 
An election to approve creation of a regional or area-wide system or systems and 
the designation of a regional entity to operate those systems as provided in this 
section shall not be required for those regional systems or entities to which this 
subsection applies. 

SECTION l.097. Section 26.121, Water Code (effective until delegation of 
NPDES permit authority), is amended to read as follows: 
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Sec. 26.121. UNAUTHORIZED DISCHARGES PROHIBITED. (a) Except 
as authorized by a rule, permit, or order issued by the commission [depattment], 
no person may: 

(1) discharge sewage, municipal waste, recreational waste, 
agricultural waste, or industrial waste into or adjacent to any water in the state; 

(2) discharge other waste into or adjacent to any water in the state 
which in itself or in conjunction with any other discharge or activity causes, 
continues to cause, or will cause pollution of any of the water in the state; or 

(3) commit any other act or engage in any other activity which in 
itself or in conjunction with any other discharge or activity causes, continues to 
cause, or will cause pollution of any of the water in the state, unless the activity is 
under the jurisdiction of the Parks and Wildlife Department, the General Land 
Office, or the Railroad Commission of Texas, in which case this subdivision does 
not apply. 

(b) In the enforcement of Subdivisions (2) and (3) of Subsection (a) of this 
section, consideration shall be given to the state of existing technology, economic 
feasibility, and the water quality needs of the water that might be affected. 

(c) No person may cause, suffer, allow, or permit the discharge of any waste 
or the performance of any activity in violation of this chapter or ofany rule, permit, 
or order of the commission [depattment]. -

SECTION 1.098. Section 26.121, Water Code (effective on delegation of 
NPDES permit authority), is amended to read as follows: 

Sec. 26.121. UNAUTHORIZED DISCHARGES PROHIBITED. (a) Except 
as authorized by a rule, permit, or order issued by the commission [depa1 tment], 
no person may: 

(I) discharge sewage, municipal waste, recreational waste, 
agricultural waste, or industrial waste into or adjacent to any water in the state; 

(2) discharge other waste into or adjacent to any water in the state 
which in itself or in conjunction with any other discharge or activity causes, 
continues to cause, or will cause pollution of any of the water in the state; or 

(3) commit any other act or engage in any other activity which in 
itself or in conjunction with any other discharge or activity causes, continues to 
cause, or will cause pollution of any of the water in the state, unless the activity is 
under the jurisdiction of the Parks and Wildlife Department, the General Land 
Office, or the Railroad Commission of Texas, in which case this subdivision does 
not apply. 

(b) In the enforcement of Subdivisions (2) and (3) of Subsection (a) of this 
section, consideration shall be given to the state of existing technology, economic 
feasibility, and the water quality needs of the water that might be affected. 

(c) No person may cause, suffer, allow, or permit the discharge of any waste 
or the performance of any activity in violation of this chapter or of any rule, permit, 
or order of the commission [depa1hnent]. 

(d) Except as authorized by a rule, permit, or order issued by the commission 
[depa1tment], no person may discharge any pollutant, sewage, municipal waste, 
recreational waste, agricultural waste, or industrial waste from any point source into 
any water in the state. 

(e) No person may cause, suffer, allow, or permit the discharge from a point 
source of any waste or of any pollutant, or the performance or failure of any activity 
other than a discharge, in violation of this chapter or of any rule, regulation, permit, 
or other order of the commission [board]. 

SECTION 1.099. Section 26.124, Water Code, is amended to read as follows: 
Sec. 26.124. ENFORCEMENT BY OTHERS. (a) Whenever it-appears that 

a violation or threat of violation of any provision of Section 26.121 of this code or 
any rule, permit, or order of the commission [depa1tmeiit] has occurred or is 
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occurring within the jurisdiction of a local government, exclusive of its 
extraterritorial jurisdiction, the local government, in the,, Same manner as the 
commission [department], may have a suit instituted in'i'mstrict court through its 
own attorney for the injunctive relief or civil penalties or both, as authorized in 
Subsection (a) of Section 26.123 of this code, against the person who committed or 
is committing or threatening to commit the violation. This power may not be 
exercised by a local government unless its governing body adopts a- resolution 
authorizing the exercise of the power. In a suit brought by a local government under 
this section, the commission [department] is a necessary and indispensable party. 

(b) Whenever it appears that a violation or a threat of violation of any 
provision of Section 26.121 of this code or any rule, permit, or order of the 
commission [department] has occurred or is occurring that affects aquatic life or 
wildlife, the Parks and Wildlife Department, in the same manner as the commission 
[depaitment], may have a suit instituted in a district court for injunctive relief or 
civil penalties or both, as authorized in Section 26.123(a) of this code, against the 
person who committed or is committing or is threatening to commit the violation. 
The suit shall be brought in the name of the State of Texas through the county 
attorney or the district attorney, as appropriate, of the county where the defendant 
resides or in the county where the violation or threat of violation occurs. 

SECTION 1.100. Subsection (b), Section 26.125, Water Code, is amended to 
read as follows: 

(b) In any suit brought to enjoin a violation or threat of violation of this 
chapter or any rule, permit, or order of the commission [department], the court may 
grant the commission [ depa1 tment ], the Parks and Wildlife Department, or the local 
government, without bond or other undertaking, any prohibitory or mandatory 
injunction the facts may warrant, including temporary restraining orders, after 
notice and hearing temporary injunctions, and permanent injunctions. 

SECTION 1.101. Subsection (a), Section 26.126, Water Code, is amended to 
read as follows: 

(a) All civil penalties recovered in suits instituted by the State of Texas under 
this chapter through the commission [department] or the Parks and Wildlife 
Department shall be paid to the General Revenue Fund of the State of Texas. 

SECTION 1.102. Sections 26.127 and 26.130, Water Code, are amended to 
read as follows: 

Sec. 26.127 .. COMMISSION , [DEPARTMENT] AS PRINCIPAL 
AUTHORITY. The commission [department] is the principal authority in the state 
on matters relating to the quality of the water in the state. The executive director 
has the. responsibility for establishing a water quality sampling and monitoring 
program for the state. All other state agencies engaged in water quality or water 
pollution control activities shall coordinate those activities with the commission 
[department]. 

Sec. 26.130. DUTY OF DEPARTMENT OF HEALTH [RESOURCES]. 
The Texas Department of Health [Resomces] shall continue to apply the authority 
vested in it by Chapter 178, Acts of the 49th Legislature, 1945, as amended (Article 
4477-1, Vernon's Texas Civil Statutes), in the abatement of nuisances resulting 
from pollution not otherwise covered by this chapter. The Texas Department of 
Health [Resomces] shall investigate and make recommendations to the commission 
[depdl tment] concerning the health aspects of matters related to the quality of the 
water in the state. 

SECTION 1.1021. Subsection (a), Section 26.212, Water Code (effective until 
delegation of NPDES permit authority), is amended to read as follows: 

(a) No person may discharge or cause or permit the discharge of any waste 
into or adjacent to any water in the state which causes or which will cause water 
pollution unless the waste is discharged in compliance with a permit or order issued 
by the commission [depaitment] or the Railroad Commission of Texas. 
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SECTION l.1022. Subsections (a), (c), (d), and (e), Section 26.212, Water 
Code (effective on delegation ofNPDES permit authority), are amended to read as 
follows: 

(a) No person may discharge or cause or permit the discharge of any waste 
into or adjacent to any water in the state which causes or which will cause water 
pollution unless the waste is discharged in compliance with a permit or order issued 
by the commission [depa1tment] or the Railroad Commission of Texas. 

(c) No person may wilfully or negligently cause, suffer, allow, or permit the 
discharge from a point source, of any waste or of any pollutant, or the performance 
or failure of any activity other than a discharge, in violation of this chapter, or of 
any rule, regulation, permit, or other order of the commission [depa1tment]. 

(d) No person may knowingly make any false statement, representation, or 
certification in any application, notice, record, report, plan, or other document filed 
or required to be maintained under this chapter, or under any rule, regulation, 
permit, or other order of the commission [depa1tment]. 

(e) No person may falsify, tamper with, or knowingly render inaccurate any 
monitoring device or method required to be maintained under this chapter, or 
under any rule, regulation, permit, or other order of the commission [depa1tment]. 

SECTION l.1023. Subsection (a), Section 26.214, Water Code, is amended 
to read as follows: 

(a) A person who violates any rule entered by the commission [board] under 
Section 26.031 of this code or order adopted by a county under Section 26.032 of 
this code is guilty of a misdemeanor and on conviction is punishable by a fine of 
not less than $10 nor more than $200. Each day that a violation occurs constitutes 
a separate offense. 

SECTION l.103. Sections 26.131, 26.135, and 26.171-26.173, Water Code, 
are amended to read as follows: 

Sec. 26.131. DUTIES OF RAILROAD COMMISSION. The Railroad 
Commission of Texas is solely responsible for the control and disposition of waste 
and the abatement and prevention of pollution of surface and subsurface water 
resulting from activities associated with the exploration, development, and 
production of oil or gas or geothermal resources, and, except to the extent the 
activities are regulated by the Texas Department of Health under Chapter 72, Acts 
of the 57th Legislature, Regular Session, 1961, as amended (Article 4590f, Vernon's 
Texas Civil Statutes), from activities associated with uranium exploration consisting 
of the disturbance of the surface or subsurface for the purpose of or related to 
determining the location, quantity, or quality of uranium ore. The Railroad 
Commission of Texas may issue permits for the discharge of waste resulting from 
these activities, and discharge of waste into water in this state resulting from these 
activities shall meet the water quality standards established by the commission 
[board]. 

Sec. 26.135. EFFECT ON OTHER LAWS. (a) Nothing in this chapter 
affects the powers and duties of the commission [depa1tment] and the Railroad 
Commission of Texas with respect to injection wells as provided in Chapter 27 of 
this code. 

(b) The commission [depaitment] and the Water Well Drillers Board shall 
continue to exercise the authority granted to them in The Water Well Drillers Act, 
as amended (Article 762le, Vernon's Texas Civil Statutes). 

Sec. 26.171. INSPECTION OF PUBLIC WATER. A local government may 
inspect the public water in its area and determine whether or not: 

(l) the quality of the water meets the state water quality standards 
adopted by the commission [board]; 

(2) persons discharging effluent into the public water located in the 
areas of which the local government has jurisdiction have obtained permits for 
discharge of the effluent; and 
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(3) . persons who have pertnits are making discharges in compliance 
with the requirements of the permits. . . . . . 

Sec. 26.172. RECOMMENDATIONS TO COMMiSSION [BOARD]. A 
local government may make written recommendations to the commission [board] 
as to what in its judgment the water quality standards should be for any public water 
within its territorial jurisdiction. 

. Sec. 26.173. POWER TO ENTER PROPERTY. (a) A local government has 
the same power as the commission [department] has under Section 26.014 of this 
code to enter public and private property within its territorial jurisdiction to make 
inspections and investigations of conditions relating to water quality. The local 
government in exercising this power is subject to the same provisions and 
restrictions as the commission [department]. · · 

(b) When requested by the executive director, the result of any inspection or 
investigation made by the local government shall be transmitted to the commission 
[depa1tment] for its consideration. · 

SECTION 1.104. Subsections (a) and (b), Section 26.175, Water Code, are 
amended to read as follows: 

(a) A local government may execute cooperative agreements with the 
commission [department] or other local governments: 

( 1) to provide for the performance of water quality management, 
inspection, and enforcement functions and to provide technical aid and educational 
services to any party to the agreement; and 

(2) for the transfer of money or property from any party to the 
agreement to another party to the agreement for the purpose of water quality 
management, inspection, enforcement, technical aid and education, and the 
construction, ownership, purchase, maintenance, and operation of disposal 
systems. 

(b) When in the opinion of the executive director it would facilitate and 
enhance the performance by a local government of its water quality management, 
inspection, and enforcement functions pursuant to a cooperative agreement 
between the local government and the commission [department] as authorized in 
Subsection (a) of this section, the executive director may assign and delegate to the 
local government during the period of the agreement such Of the pertinent powers 
and Junctions vested in the commission [department] under this chapter,as in the 
judgment of the executive director may be necessary or helpful to the local 

·government in· performing those management, inspection, and enforcement 
functions. . 

SECTION 1.105. Subsection (b), Section 26.176, Water Code, is amended to 
~u~~ . . 

(b) The local government in its rules may establish the charges and 
assessments which may be made to and collected from all persons who discharge 
waste to the disposal system or who have conduits or other facilities for discharging 
waste connected to the disposal system, referred to in this subsection as "users." The 
charges and assessments shall be equitable as between all users and shall correspond 
as near as can be practically determined to the cost of making the waste disposal 
services available to all users and of treating the waste of each user or class of users. 
The charges and assessments may include user charges, connection fees, or any 
other methods of obtaining revenue from the disposal system available to the local 
government. In establishing the charges and assessments, the local government shall 
take into account: 

( l) the volume, type, character, and quality of the waste of each user 
or class of users; 

(2) the techniques of treatment required; 
(3) any capital costs and debt retirement expenses of the disposal 

system required to be paid for from the charges and assessments; 
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( 4) the costs of operating and maintaining the system to comply with 
this chapter and the permits, rules, and orders of the commission [department]; and 

(5) any other costs directly attributable to providing the waste 
disposal service under standard, accepted cost-accounting practices. 

SECTION 1.106. Subsection (b), Section 26.177, Water Code, is amended to 
read as follows: 

(b) The water pollution control and abatement program of a city shall 
encompass the entire city and may include areas within its extraterritorial 
jurisdiction which in the judgment of the city should be included to enable the city 
to achieve the objectives of the city for the area within its territorial jurisdiction. The 
city shall include in the program the services and functions which, in the judgment 
of the city or as may be reasonably required by the commission, will provide 
effective water pollution control and abatement for the city, including the following 
services and functions: 

( 1) the development and maintenance of an inventory of all 
significant waste discharges into or adjacent to the water within the city and, where 
the city so elects, within the extraterritorial jurisdiction of the city, without regard 
to whether or not the discharges are authorized by the commission [department]; 

(2) the regular monitoring of all significant waste discharges 
included in the inventory prepared pursuant to Subdivision ( 1) of this subsection; 

(3) the collecting of samples and the conducting of periodic 
inspections and tests of the waste discharges being monitored to determine whether 
the discharges are being conducted in compliance with this chapter and any 
applicable permits, orders, or rules of the commission [department], and whether 
they should be covered by a permit from the commission; 

(4) in cooperation with the commission [department], a procedure 
for obtaining compliance by the waste dischargers being monitored, including 
where necessary the use of legal enforcement proceedings; and 

(5) the development and execution of reasonable and realistic plans 
for controlling and abating pollution or potential pollution resulting from 
generalized discharges of waste which are not traceable to a specific source, such as 
storm sewer discharges and urban runoff from rainwater. 

SECTION 1.107. Subsections (a), (b), (d), (f), (h), and U), Section 26.264, 
Water Code, are amended to read as follows: 

(a) The commission [department] shall be the state's lead agency in spill 
response, shall conduct spill response for the state, and shall otherwise administer 
this subchapter. The commission [department] shall cooperate with other agencies, 
departments, and subdivisions of this state and of the United States in 
implementing this subchapter. In the event of a discharge or spill and after 
reasonable effort to obtain entry rights from each property owner involved, if any, 
the executive director may enter affected property to carry out necessary spill 
response actions. 

(b) The commission [board] may issue rules necessary. and convenient to 
carry out the purposes of this subchapter. 

(d) The executive director with the approval of the commission [board] may 
contract with any public agency or private persons or other entity for the purpose 
of implementing this subchapter. 

(f) The commission [department] and the State Department of Highways and 
Public Transportation, in cooperation with the governor, the United States Coast 
Guard, and the Environmental Protection Agency, shall develop a contractual 
agreement whereby personnel, equipment, and materials in possession or under 
control of the State Department of Highways and Public Transportation may be 
diverted and utilized for spill and discharge cleanup as provided for in this 
subchapter. Under the agreement, the following conditions shall be met: 



SUNDAY, MAY 26, 1985 1997 

( 1) the commission [ depat tment] and the State Department of 
Highways and Public Transportation shall develop~ ·liJ!d·;,. maintain written 
agreements and contracts on how such utilization will be effected, and designating 
agents for this purpose; · 

. (2) personnel, equipment, and materials may be diverted only with 
the approval of the commission [department] and the State Department of 
Highways and Public Transportation, acting through their designated agents, or by 
action of the governor; 

(3) all expenses and costs of acquisition of such equipment and 
materials or resulting from such cleanup activities shall be paid from the fund, 
subject to reimbursement as provided in this subchapter; and 

( 4) subsequent to such activities, a full report ofall expenditures and 
significant actions shall be prepared and submitted to the governor, the Legislative 
Budget Board, and the state auditor, and shall be reviewed by the commission 
[board]. 

(h)( 1) In developing rules and plans under this subchapter and in engaging 
in cleanup activities, the commission [board] shall recognize the authority of the 
predesignated federal on-scene coordinator to oversee, coordinate, and direct all 
private and public activities related to cleanup of discharges and spills. The 
executive director shall place the resources of the state at the disposal of the on-scene 
coordinator, if he is present, or shall engage in cleanup activities when directed to 
do so by the on-scene coordinator. 

(2) Nothing in this subchapter shall prevent the executive director 
from appointing a state-designated on-scene coordinator and acting independently 
if no on-scene coordinator is present and no action is being taken by an agency of 
the federal government. 

(3) The commission [depattment] shall seek reimbursement from 
the designated agencies of the federal government for the reasonable costs incurred 
in cleanup operations, including but not limited to costs of personnel, equipment, 
the use of equipment, and supplies and restoration of land and aquatic resources 
held in trust or owned by the state. 

(j) This subchapter is cumulative of all other powers of the commission 
[depat tment]. ·· 

SECTION 1.108. Subsection (c), Section 26.265, Water Code, is amended to 
read as follows: 

(c) The executive director with the approval of the commission [board] may 
expend money in the fund only for the ·purpose of obtaining personnel, equipment, 
and suppl1es required in the cleanup of discharges and spills, including restoration 
of land and aquatic resources held in trust or owned by the state. 

SECTION 1.109. Subsections (b), (c), and (d), Section 26.266, Water Code, 
are amended to read as follows: 

(b) In the event that the responsible party is unwilling or in the opinion of the 
executive director is unable to remove the discharge or spill, or the removal 
operation of such party is inadequate, the commission [depattment] may undertake 
the removal of the discharge or spill and may retain agents for these purposes who 
shall operate under the direction of the executive director. 

(c) Any discharge or spill of a hazardous substance, the source of which is 
unknown, occurring in waters of the state or in waters beyond the jurisdiction of 
this state and which may reasonably be expected to enter waters of the State may 
be removed by or under the direction of the executive director. Any expense 
involved in the removal of an unexplained discharge pursuant to this subsection 
shall be paid, on the commission's [board's] approval, from the fund; subject to the 
authority of the commission [board] to seek reimbursement from an agency of the 
federal government, and from the responsible party if the identity of that party is 
discovered. 



1998 SENA TE JOURNAL-REGULAR SESSION 

(d) In any activity undertaken pursuant to this section, the commission 
[department] shall act in accordance with the national contingency plan authorized 
by the Federal Water Pollution Control Act, as amended, and with Section 
26.264(h) of this code. 

SECTION 1.110. Section 26.302, Water Code, is amended to read as follows: 
Sec. 26.302. ADMINISTRATIVE PROVISIONS. (a) The commission: 

[ depa1 tment] shall administer this subchapter. 
(b) The commission [depa1tment] shall-cooperate with cities and towns and 

with agencies, departments, and political subdivisions of this state and the United 
States and its agencies in implementing this subchapter and the environmental 
response law. 

(c) The commission [board] may adopt rules necessary to carry out this 
subchapter. 

SECTION 1.111. Subsections (a), (b) and (c), Section 26.303, Water Code, 
are amended to read as follows: 

(a) The commission [depattment] may enter into contracts and cooperative 
agreements with the federal government to carry out removal and remedial action 
for a specific disposal facility as authorized by Section 104(c)(3) of the 
environmental response law or to carry out removal and remedial action with regard 
to a disposal facility under Section 104(d)( I) of the environmental response law. 

(b) After notice and hearing, the commission [board] may authorize the 
executive director to enter into contracts and agreements on behalf of the 
commission [department] under Subsection (a) of this section pursuant to terms 
and-conditions stated in the commission's [board's] order. 

(c) If the commission [department] enters into a contract or cooperative 
agreement under Section !04(c)(3) of the environmental response law, the 
commission [board] shall include in the contract or agreement terms and 
conditions: 

(I) to assure future maintenance of the removal and remedial 
actions provided for the expected life of those actions as determined by the federal 
government; 

(2) to assure the availability of a hazardous waste disposal facility 
acceptable to the federal government that complies with Subtitle C of the federal 
Solid Waste Disposal Act (42 U.S.C. 6921 et seq.) for any necessary off-site storage, 
destruction, treatment, or secure disposition of the hazardous substances, 
pollutants, or contaminants; and 

- (3) to assure payment by the state of: 
(A) 10 percent of the costs of the remedial actions, 

including future maintenance; or 
(B) at least 50 percent or more of the costs as 

determined.appropriate by the federal government, taking into account the degree 
of responsibility of the state for any amount spent in response to a release at a 
disposal facility that was owned by the state at the time of disposal of hazardous 
substances at the disposal facility. 

SECTION 1.112. Subsections (b) and (d), Section 26.304, Water Code, are 
amended to read as follows: 

(b) The fund shall include money appropriated to it by the legislature and any 
other money received by the commission [department] from the federal 
government. 

(d) Money in the fund may not be used for normal administrative and 
operating expenses of the commission [department]. 

SECTION J .113. Sections 26.305-26.307, Water Code, are amended to read 
as follows: 

Sec. 26.305. CONSULTATION WITH FEDERAL GOVERNMENT. 
Before entering into a contract or cooperative agreement under Section 26.303 of 



SUNDAY, MAY 26, 1985 1999 

this code, the commission [depa1tment] shall consult and work with the federal 
government in determining the response that will be necessary under the contract 
or cooperative agreement with regard to the particular disposal facility. 

Sec. 26.306. ST A TE TO PROVIDE INFORMATION: The commission 
[depa1tment] shall collect and shall file with the federal government any 
information required by the environmental response law and rules adopted under 
that law. 

Sec. 26.307. STATE RESPONSE. The commission [depattment] may 
exercise any authority granted under this chapter if necessary to accomplish the 
purposes and requirements of the contract or cooperative agreement with the 
federal government. 

SECTION 1.114. Sections 27.002, 27.011~27.015, and 27.017, Water Code, 
are amended to read as follows: 

Sec. 27.002. DEFINITIONS. In this chapter: 
(1) "Commission" means the Texas Water Commission. 
(2) ["Boatd" means the Texas Wate1 Development Boatd. 
[ffl] "Executive director" means the executive director of the Texas 

[""D\,,e-p-a1-+t-n-1e-n"""t-of] Water Commission [Resomces]. 
Q2 [(4) "Department" means the Texas Department of 'Nater 

Resomces. 
[(57] "Railroad commission" means the Railroad Commission of 

Texas. 
ill [(61] "Pollution" means the alteration of the physical, chemical, 

or biological quality of, or the contamination of, water that makes it harmful, 
detrimental, or injurious to humans, animal life, vegetation, or property or to public 
health, safety, or welfare, or impairs the usefulness or the public enjoyment of the 
water for any lawful or reasonable purpose. 

'ill [ffl] "Industrial and municipal waste" means any liquio, 
gaseous, solid, or other waste substance, or combination of these substances, which 
may cause or might reasonably be expected to cause pollution of fresh water and 
which result from: 

· (A) processes of industry, manufacturing, trade, or 
business; 

(B) · development or recovery of natural resources 
other than oil or gas; ·or 

(C) disposal of sewage or other wastes of cities, towns, 
villages, communities, water,districts, and other municipal corporations. 

(fil. [tsJ] "Oil and gas waste" means waste arising out of or incidental 
to drilling for or producing of oil, gas, or geothermal resources, waste arising out of 
or incidental to the underground storage of hydrocarbons other than storage in 
artificial tanks or containers, or waste arising out of or incidental to the operation 
of gasoline plants, natural gas processing plants, or pressure maintenance or 
repressurizing plants. The term includes but is not limited to salt water, brine, 
sludge, drilling mud, and other liquid or semi-liquid waste material. 

ill [(97] "Fluid" means a material or substance that flows or moves 
in a liquid, gaseous, solid, semi-solid, sludge, or other form or state. 

{fil [(-ffl}] "Fresh water" means water having bacteriological, 
physical, and chemical properties which make it suitable and feasible for beneficial 
use for any lawful purpose. 

(22 [ttt)] "Casing" means material lining used to seal off strata at 
and below the earth's surface. 

UQ2 [t+Z)] "Disposal well" means an injection well that is used for 
the injection of industrial and municipal waste or oil and gas waste. 

Ul2 [fH}] "Injection well" means an artificial excavation or 
opening in the ground made by digging, boring, drilling, jetting, driving, or some 
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other method, and used to inject, transmit, or dispose of industrial and municipal 
waste or oil and gas waste into a subsurface stratum; or a well initially drilled to 
produce oil and gas which is used to transmit, inject, or dispose of industrial and 
municipal waste or oil and gas waste into a subsurface stratum; or a well used for 
the injection of any other fluid; but the term does not include any surface pit, surface 
excavation, or natural depression used to dispose of industrial and municipal waste 
or oil and gas waste. 

@ [tttJ] "Extraction of minerals" means the use of an injection 
well for the development or recovery of natural resources other than resources 
subject to the jurisdiction of the railroad commission, and includes solution mining 
of minerals, in situ uranium mining, and mining of sulfur by the Frasch process, 
but does not include the solution mining of salt when leaching a cavern for the 
storage of hydrocarbons. 

Sec. 27.011. PERMIT FROM COMMISSION. Unless the activity is subject 
to the jurisdiction of the railroad commission or authorized by a rule of the 
commission [depa1tment], no person may continue utilizing an injection well or 
begin drilling an injection well or converting an existing well into an injection well 
to dispose of industrial and municipal waste, to extract minerals, or to inject a fluid 
without first obtaining a permit from the commission. 

Sec. 27.012. APPLICATION FOR PERMIT. The commission [department] 
shall prescribe forms for application for a permit and shall make the forms available 
on request without charge. 

Sec. 27.013. INFORMATION REQUIRED OF APPLICANT. An applicant 
shall furnish any information the executive director considers necessary to discharge 
his duties under this chapter and the rules of the commission [board]. 

Sec. 27.014. APPLICATION FEE. With each application for a disposal well 
permit, the commission [department] shall collect a fee of$25 for the benefit of the 
state. 

Sec. 27.015. LETTER FROM RAILROAD COMMISSION. A person 
making application to the commission [department] for a disposal well permit 
under this chapter shall submit with the application a letter from the railroad 
commission stating that drilling or using the disposal well and injecting industrial 
and municipal waste into the subsurface stratum will not endanger or injure any 
oil or gas formation. 

Sec. 27.017. RECOMMENDATIONS FROM OTHER AGENCIES. The 
executive director shall submit to the Texas Department of Health, the Water Well 
Drillers Board, and to other persons which the commission [board] may designate, 
copies of every application received in proper form. These agencies, persons, and 
divisions may make recommendations to the commission concerning any aspect of 
the application and shall have reasonable time to do so as the commission [board] 
may prescribe. 

SECTION 1.115. Subsection (b), Section 27.018, Water Code, is amended to 
read as follows: 

(b) The commission [board] by rule shall provide for giving notice of the 
opportunity to request a public hearing on a permit application. The rules for notice 
shall include provisions for giving notice to local governments and affected persons. 
The commission [board] shall define "affected person" by rule. 

SECTION 1.116. Sections 27.019 and 27.020, Water Code, areamended to 
read as follows: 

Sec. 27.019. RULES, ETC. (a) The commission [department] shall adopt 
rules and procedures reasonably required for the performance of its powers, duties, 
and functions under this chapter. · 

(b) Copies of any rules under this chapter proposed by .the commission 
[board] shall before their adoption be sent to the railroad commission; [the 
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executive di1ecto1,] the Texas Department of Health, the Water Well Drillers Board, 
and any other persons the commission [board] may designate. Any agency or person 
to whom the copies of proposed rules are sent may submit comments and 
recommendations to the commission [board] and sh~ll have reasonable time to do 
so as the commission [board] may prescribe. 

Sec. 27.020. MINING OF SULFUR. The commission [depa1tment] is 
authorized to develop a regulatory program with respect to the injection of fluid 
associated with the mining of sulfur by the Frasch process in accordance with the 
provisions of this chapter. The commission [depaitment] may not impose any 
requirements more stringent than those promulgated by the administrator of the 
United States· Environmental Protection Agency ~ursuant to the federal Safe 
Drinking Water Act, 42 U.S.C. 300h et seq., as amended, unless the commission 
[depa1tment] determines that more stringent regulations are necessary to protect 
human health or the environment. 

SECTION 1.117. Subsection (b), Section 27.034, Water Code, is amended to 
read as follows: 

(b) Copies of any rules under this chapter
1 

proposed by the railroad 
commission shall, before their adoption, be sent to the commission [depaitment], 
the Texas Department of Health, the Water Well Drillers Board, and any other 
persons the railroad commission may designate. Any agency or person to whom the 
copies of proposed rules and regulations are sent may submit comments and 
recommendations to the railroad commission and shall have reasonable time to do 
so as the railroad commission may prescribe. 

SECTION 1.118. Subsection (f), Section 27.05U, Water Code, is amended 
to read as follows: 

(f) No person may continue utilizing or begin utilizing industrial or 
municipal waste as an injection fluid for enhanced recovery purposes without first 
obtaining a permit from the commission [depattment]. 

SECTION 1.119. Section 27.052, Water Code, is amended to read as follows: 
Sec. 27.052. COPIES OF PERMIT; FILING REQUIREMENTS. (a) The 

commission [depmtment] shall furnish the railroad commission, the Texas 
Department of Health, and the Water Well Drillers!, Board with a copy of each 
permit the commission issues. The railroad commission shall furnish the 
commission [depmtment] with a copy of each permit the railroad commission 
issues and the executive director shall in tum forward copies to the Texas 
Department of Health and the Water Well Drillers Bpard .. 

(b) Before beginning injection operations, a person receiving a permit to 
inject industrial and municipal waste shall file a copy of the permit with the health 
authorities of the county, ci~y, and town where the WFll is located. 

SECTION 1.120. Sections 27.071-27.073, Water Code, are amended to read 
as follows: · 

Sec. 27.071. POWER TO ENTER PROPERTY. Members of the 
commission[board] and the railroad commission and employees of the commission 
[depaitment] and the railroad commission may enter public or private property to 
inspect and investigate conditions relating to injection well or disposal well activities 
within their respective jurisdictions or to monitor compliance with a rule, permit, 
or other order of the commission [depa1tment] or railroad commission. Members 
or employees acting under the authority of this section· who enter an establishment 
on public or private property shall observe the establishment's safety, internal 
security, and fire protection rules. 

Sec. 27.072. POWER TO EXAMINE RECORDS. Members of the 
commission [board] and the railroad commission and employees of the commission 
[depa1tme11t] and railroad commission may examine and copy those records or 
memoranda of a business they are investigating as prnvided by Section 27.071 of 

I 
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this code that relate to the operation of an injection or disposal well, or any other 
records required to be maintained by law. 

Sec. 27.073. FINANCIAL RESPONSIBILITY. A person to whom an 
injection well permit is issued may be required by the commission [department] ot 
railroad commission to maintain a performance bond or other form of financial 
security to ensure that .an abandoned well is properly plugged. 

SECTION 1.121. Subsection (a), Section 27.101, Water Code, is amended to 
read as follows: 

(a) A person who violates any provision of this chapter, any rule of the 
commission [board] or the railroad commission made under this chapter, or any 
term, condition, or provision of a permit issued under this chapter shall be subject 
to a civil penalty in any sum not exceeding $5,000 for each day of noncompliance 
and for each. act of noncompliance. 

SECTION 1.1211. Subsection (a), Section 27.105, Water Code, is amended 
to read as follows: 

(a) A person who knowingly or intentionally violates this chapter, a rule of 
the commission [board] or railroad commission, or a term, condition, or provision 
of a permit issued under this chapter is subject to a fine of not more than $5,000 
for each violation and for each day of violation. 

SECTION l.122. Section 28.001, Water Code, is amended to read as follows: 
Sec. 28.001. DEFINITIONS. In this chapter: 

( I) ["Department" means the Texas Depar trnent of Water 
Resources. 

(ffl] "Commission" means the Texas Water Commission. 
1 ill (ffl] "Executive Director" means the executive director of the 
Texas [Department of] Water Commission [Resources]. 

ill ((4) · "Board" means the Texas \Yater Development Board. 
((-51] "Shaft" means any vertically oriented excavation, whether 

constructed by drilling or mining techniques, where the depth of the excavation is 
greater than its diameter, the excavation penetrates into or through the base of the 
uppermost water-bearing strata, and the primary purpose of the excavation is the 
transport of workers and materials to and from a destination, at depth, for purposes 
of geological studies, access to existing and planned subsurface mine workings, or 
for ventilation of those workings. 

ill ((67] "Water" or "water in the state" means groundwater, 
percolating or otherwise, lakes, bays, ponds, impounding reservoirs, springs, rivers, 
streams, creeks, estuaries, marshes, inlets, canals, the Gulf of Mexico inside the 
territorial limits of the state, and all other bodies of natural and artificial surface 
water that is inland or coastal, fresh or salt, and navigable or nonnavigable, and 
includes the beds and banks of all watercourses and bodies of surface water, that are 
wholly or partially inside or bordering the state or inside the jurisdiction of the state. 

ill (ffl] "Surface facilities" means the on-site above-ground 
appurtenances, structures, equipment, and other fixtures that are or will be used for 
storage or processing or in conjunction with the shaft operation. · 

SECTION 1.123. Sections 28.011, 28.022-28.025, and 28.027, Water Code, 
are amended to read as follows: 

Sec. 28.011. UNDERGROUND WATER: REGULATIONS. The 
commission [department] shall make and enforce rules and·· regulatioris for_ 
conserving, protecting, preserving, and distributing underground, subterranean, 
and percolating water located in this state and shall do all other things necessary for 
these purposes. · 

Sec. 28.022. APPLICATION FOR PERMIT. The commission [depar tmentf 
shall prescribe forms for application for a permit and shall make the forms available 
on request without charge. · 
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Sec. 28.023. INFORMATION REQUIRED OF APPLICANT. An applicant 
shall furnish any information the commission [depai tment] considers necessary to 
discharge its duties under this chapter and the rules of the commission [board]. 

Sec. 28.024. APPLICATION FEE. With each applicatibn for a shaft permit, 
the commission [departmetit];shall collect a fee as·se(py~the executive director to 
reasonably offset the costs to the commission [d;epciitinent] for processing the 
application. The fee may not be less than $10,000. 

Sec. 28.025. LETTER FROM RAILROAD COMMISSION. A person 
making application to the commission [department] for a shaft permit shall submit 
with the application a letter from the railroad commission stating that such shaft 
construction will not endanger or injure any oil or gas formation or significantly 
limit the potential for future recovery of or exploration for oil or gas. 

Sec. 28.027. RECOMMENDATIONS FROM OTHER AGENCIES. The 
executive director shall submit to such state agencies and other persons that the 
commission [board] may designate copies of every application received in proper 
form. These agencies, persons, and divisions may make recommendations to the 
commission ·concerning any aspect of the application and shall have reasonable 
time to do so as the commission [board] may prescribe. 

SECTION l.124. Subsection (b), Section 28.028, Water Code, is amended to 
read as follows: 

(b) The commission [board] by rule shall provide' for giving notice of a public 
hearing on a permit application. The rules for notice shall include provisions for 
giving notice to local governments and interested persons. 

SECTION l.125. Section 28.030, Water Code, is amended to read as follows: 
Sec. 28.030. RULES, ETC. (a) The commi~sion [board] shall adopt rules 

reasonably required for the performance of the powers,· duties, and functions of the 
commission [ depai tment] under this chapter. · 
, (b) Such rules shall be published as proposed rules, as prescribed by the 
Administrative Procedure and.Texas Register Act, as amended (Article 6252-13a, 
Vernon's Texas Civil Statutes), ·no later than 120 days after the enactment of this 
section· and shall provide reasonable time for the :commission [board] to receive 
comments and recommendations from interested .agencies and the public before 
adoption by the commission [board]. 

(c) No shaft permit shall be issued by the commission pursuant to this chapter 
nor shall a permit hearing be held on a shaft application until the commission 
[board] has adopted rules for the issuance of such shaft permit. 

(d) The [department or] commission may refuse to accept a shaft permit 
application or hold a shaft permit application heating if the planned siting of the 
shaft is the subject of litigation. I 

SECTION 1.126. Subsection (a), Section 28.032, Water Code, is amended to 
read as follows: · 

(a) The commission [department] shall furnish the railroad commission with 
a copy of each shaft permit the commission issues; 

SECTION 1.127. Sections 28.033-28.035, 28.1038, 28.051, and 28.052, Water 
Code, are amended to read as follows: 

Sec. 28.033. RECORD OF STRATA. (a) The commission shall require a 
person applying for a shaft permit to drill or have drilled a test hole on center or 
offset to the shaft and provide the following to the commission [department] and 
the railroad commission in the application: 

strata; 
_ ( 1) a description of the lithology into or through the lower confi1'ing 

(2) results of rock testing; 
,, (3) geophysical logs; and 
· (4) other information that may be required by the commission 

[department]. 
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(b) The commission shall require a person receiving a shaft permit to keep 
and furnish to the commission [depa1tment] and the railroad commission a 
complete and accurate record of the depth, thickness, and character of the different 
strata or rock units penetrated in constructing the shaft. 

Sec. 28.034. GEOPHYSICAL AND DRILLING LOG. If the shaft is to be 
constructed over, around, or within 2,000 feet of an existing drilled borehole or 
boreholes, the commission shall require the applicant for a shaft permit to furnish 
such geophysical logs as may be required by the commission [depa1tment], 
including electric logs, and the drilling log and well completion record of all existing 
boreholes to the commission [depa1tment], along with a complete and accurate core 
data record of the depth, thickness, and character of the different strata or rock units 
penetrated as a part of the shaft application. 

Sec. 28.035. SEISMIC REFLECTION SURVEY. The commission 
[depaitment] shall require as a part of any shaft application a seismic reflection 
survey and velocity control data conforming, at minimum, to specifications 
established by the commission [depaitment] in the rules provided for in Subsection 
(a) of Section 28.030 of this chapter. 

Sec. 28.038. ENVIRONMENTAL REPORT. If an environmental report, 
environmental assessment, or environmental impact statement of any kind that 
includes an analysis of the environmental impacts of the shaft construction or 
operation is required by any federal or state agency before approval to construct the 
shaft, the environmental document, along with evidence of the needed approvals 
that have been granted, must be submitted to the commission [depaitment] as part 
of the shaft permit application, and the commission [depa1tment] shall make the 
environmental document available for public review and comment for a period of 
not less than 30 days before the application for the shaft permit is considered. 

Sec. 28.051. POWER TO ENTER PROPERTY. Members of the 
commission, employees and agents of the commission [and depaitment], and 
authorized agents or employees of local governments may enter public or private 
property at any time to inspect and investigate conditions relating to shaft activities 
or to monitor compliance with a rule, permit, or other order of the commission[; 
boa1d, 01 depaitment]. Members, employees, or agents acting under the authority 
of this section who enter an establishment on public or private property shall 
observe the establishment's safety, internal security, and fire protection rules. 

Sec. 28.052. POWER TO EXAMINE RECORDS. Members of the 
commission, employees and agents of the commission [and depaitment], and 
authorized agents or employees of local governments may examine and copy those 
records or memoranda of a shaft permittee or his contractors they are investigating 
or monitoring as provided by Section 28.051 of this chapter that relate to the 
construction and operation of a shaft or any other records required to be maintained 
by law. 

SECTION l.128. Subsection (a), Section 28.053, Water Code, is amended to 
read as follows: · 

(a) The commission may require in a shaft permit that the permittee 
reimburse the commission [depaitment] for reasonable costs of monitoring and 
on-site, full-time surveillance to determine compliance with a rule, permit, or other 
order of the commission [boa1d 01 department]. 

SECTION l.129. Subsection (a), Section 28.061, Water Code, is amended to 
read as follows: 

(a) A person who violates any provision of this chapter, any rule of the 
[depaitment 01] commission made under this chapter, or any term, condition, or 
provision of a permit issued under this chapter shall be subject to a civil penalty in 
a sum not exceeding $10,000 for each day of noncompliance and for each act of 
noncompliance. 



SUNDAY, MA v'.i6; i9ss 2005 

SECTION 1.130. Subsection (b), Section 28.~62, Water Code, is amended to 
read as follows: : 

(b) In any suit brought to enjoin a violatioh or threat of violation of this 
chapter or any rule, permit, or order of the commission[, boatd, 01 depattment], 
the court may grant the commission [depatlnient], ... without bond or other 
undertaking, any prohibitory or mandatory ·in]iine!Hon.:the facts may warrant, 
including temporary restraining orders, after notice and hearing, temporary 
injunctions, and permanent injunctions. 

SECTION 1.131. Subsection (a), Section 28.065, Water Code, is amended to 
read as follows: i 

(a) A person who knowingly or intentionally violates this chapter, a rule of 
the [bomd 01) commission, or a term, condition, or provision of a permit issued 
under this chapter is subject to a fine of not more than $10,000 for each violation 
and for each day of violation. 

SECTION l.132. Subsections (c) and (d), Section 28.066, Water Code, are 
amended to read as follows: 

(c) A local government or any person may fi,le a written complaint with the 
commission [depmtment] and request an investigation of an alleged violation by 
a permittee under this Act. The commission [depa1tment] shall reply to the 
complaint in writing within 30 days after receipt ofthe complaint and shall provide 
a copy of any investigation reports relevant to the complaint together with a 
determination of whether or not the alleged violation was committed. 

(d) If the commission [depmtment] does not have a suit brought in court 
under this Act within 60 days after the written complaint is filed under Subsection 
( c) of this section, the local government or person ni.ay bring suit in the appropriate · 
court in the county in which the alleged violation occurred or is about to occur in 
the manner provided for suits by the commission [department] under Sections 
28.061 and 28.062 of this Act. Penalties collected in a suit under this subsection 
shall be paid to the state. In a suit brought by a local government or person under 
this subsection, the court shall include in any final judgment in favor of the local 
government or person an award to cover reasonable court costs and attorney's fees. 

SECTION. l.133. Subdivision (5), Section 30.003, Water Code, is amended 
to read as follows: · ' 

(5) . "River basins" and "coastal basins" mean the river basins and 
coastal basins now defined and designated by the Texas Water Development Board 
as separate units for the purposes of water development and inter-watershed 
transfers, and as they are made certain'by contour maps on file in the offices of the 
Texas Water Development Board [Texas Department of 'Nate1 Resomces], 
including bilt not limited to the rivers and their triputaries, streams, water, coastal 
water, sounds, estuaries, bays, lakes, and portions of them, as well as the lands 
drained by them. '. 

SECTION 1.134. Subsection (a), Section 30.004, Water Code, is amended to 
read as follows: : · 

(a) This chapter is cumulative of other statutes governing the Texas 
Department of Health Resources, the Texas Wat~r Development Board, and the 
Texas [Depat tment of] Water Commission [Resocl1ces] relating to: 

( l) the issuance of bonds; 
(2) the collection, transportation, treatment, or disposal of waste; 

and 
(3) the design, construction, acquisition, or approval of facilities for 

these purposes. 
SECTION l.135. Sections 30.106, 42.009, 4~.009, and 45.006, Water Code, 

are amended to read as follows: 
Sec. 30.106. SUPERVISION BY TEXAS [DEPARTMENT OF] WATER 

COMMISSION [RESOURCES]. The Texas [Depa1tment of] Water Commission 
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[Resomces] is authorized to exercise continuing supervision on behalf of the state 
of comprehensive plans prepared under this chapter. 

Sec. 42.009. COOPERATION OF WATER [RIGHTS] COMMISSION. 
The Texas Water (Rights] Commission shall cooperate with the commissioner in 
the performance of his duties and shall furnish him any available data and 
information he needs. 

Sec. 44.009. COOPERATION OF WATER [RIGHTS] COMMISSION. 
The Texas Water [Rights] Commission shall cooperate with the members in the 
performance of their duties and shall furnish them any available data and 
information they need. 

Sec. 45.006. COOPERATION OF WATER [RIGHTS] COMMISSION. 
The Texas Water (Rights] Commission shall cooperate with the commissioner in 
the performance of his duties and shall furnish him any available data and 
information he needs. 

SECTION 1.136. Subsection (a), Section 46.008, Water Code, is amended to 
read as follows: 

(a) The executive director of the Texas [Department of] Water Commission 
[Resomces] or a designated representative selected from the staff of the Texas Water 
Commission [depa1tment] shall also serve as a commissioner and represent this 
state on the commission established by Article IX of the compact. 

SECTION 1.137. Sections 46.010, 47.006, 47.008, 50.001, and 50.105, 
Water Code, are amended to read as follows: 

Sec. 46.010. COOPERATION OFTEXAS [DEPARTMENT OF] WATER 
COMMISSION [RESOURCES]. The Texas [Department of] Water Commission 
[Resomces] shall cooperate with the commissioners in the performance of their 
duties and shall furnish them any factual data and information that are available. 

Sec. 47.006. EXECUTIVE DIRECTOR. (a) The executive director of the 
Texas [Department of] Water Commission [Resou1ces] or a designated 
representative selected from the staff of the Texas Water Commission [depa1 tment] 
shall also serve as a commissioner and represent this state on the commission 
established by Section 6 of the compact. 

(b) The executive director or the designated representative may exercise the 
powers and shall discharge the duties provided by the compact. 

(c) The executive director or the designated representative is not entitled to 
additional compensation for performing the duties under the compact but is entitled 
to reimbursement for actual and necessary expenses incurred while traveling in the 
discharge of official duties. 

Sec. 47 .008. COOPERATION OF TEXAS [DEPARTMENT OF] WATER 
COMMISSION [RESOURCES]. The Texas [Department of] Water Commission 
[Resomces] shall cooperate with the commissioners in the performance of their 
duties and shall furnish them any factual data and information that is available. 

Sec. 50.001. DEFINITIONS. As used in this chapter: 
(I) "District" means any district or authority created by authority 

of either Article III, Section 52, (Subsection (b), Subdivisions (I) and (2)), or Article 
XVI, Section 59, of the Texas Constitution . 

. (2) "Commission" means the Texas Water Commission. 
(3) "Board" means the governing body of a district. 
(4) "Executive director" means the executive director of the Texas 

[Department of] Water Commission [Resomces]. 
[(5) "Department" means the Texas Depa1tment of Wate1 

Reso m ces.] 
Sec. 50.105. INFORMATION OPEN TO PUBLIC. The executive director 

shall adopt a system for filing the information required by Sections 50.101-50.104 
of this code, and shall allow public inspection of this file during the office hours of 
the commission [depaltment]. 
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SECTION 1.138. Subdivision (6), Section 51.001, Water Code, is amended 
to read as follows: .. . _ _ . . __ . /.:....· '·· ,, , 

(6) "Executive'difeetor" meansthe ~:Xeclliive director of the Texas 
[Department of] Water Commission [Resoorces]. 

SECTION 1.139. Subdivision (2), Section 52.001, Water Code, is amended 
to read as follows: 

.(2) "Executive director" means the executive director of the Texas 
[Department of] Water Commission [Resources]. : 

SECTION 1.140. Subdivision (5), Section 54.001, Water Code, is amended 
to read as follows: 

(5) "Executive director" means the executive director of the Texas 
[Department of] Water Commission [Resoorces]. 

SECTION 1.141. Subsection (e), Section 54.019, Water Code, is amended to 
read as follows: 

(e) At least 30 days before the date of the hearing, the petitioner shall send 
the notice of the hearing by certified mail, return receipt requested, to all fee simple 
landowners, as reflected on the county tax rolls, whose property is located within 
the proposed district except· property owners who have signed the petition for 
creation. Ownership of the property shall be certified by the tax assessor and 
collector from the tax rolls as of the date of the filing of the petition with the Texas 
[Department of] Water Commission [Resources]. : 

SECTION 1.142. Section 54.024, Water Code, is amended to read as follows: 
Sec. 54.024. SUPERVISION BY COMMISSION [DEPARTMENT]. The 

rights, powers, privileges, authority, and functions conferred on a district by 
granting of a petition for creation shall be subject to the continuing right of 
supervision of the state to be exercised by and through the Texas [Department of] 
Water Commission [Resources]. : · 

SECTION 1.143. Subsection (a), Section 54.517, Water Code, is amended to 
read.as follows: 

(a) During construction of projects and improvements approved by the 
commission, no substantial alterations may be made in the plans and specifications 
without the approval of the department in accordance with commission [board] 
rules. . . , . i 

SECTION 1.144. Subdivision (4), Section 5~.001, Water Code, is amended 
to read as follows: · · • 

( 4) "Executive director" means the executive director of the Texas 
[Department of] Water Commission [Resources]. : 

SECTION 1.145. Section 55.503, Water Code, is amended to read as follows: 
Sec. 55.503. TEXAS [DEPARTMENT OF] WATER COMMISSION 

[RESOURCES] TO INVESTIGATE AND REPORT ON DISTRICTS ISSUING 
BONDS. (a) The executive director shall investigate and report on the organization 
and feasibility of all districts issuing bonds under Texas law. 

(b) Any district which desires to issue bonds shall submit to the commission 
a written application for investigation, together with a copy of the engineer's report 
and a copy of the data, profiles, maps, plans, and specifications prepared in 
connection with the report. i 

(c) The executive director shall examine these documents and shall visit the 
project and carefully inspect it, and may request and shall be supplied· with 
additional data and information necessary to a reasonable and careful investigation 
of the project and proposed improvements. 

(d) The executive director shall file in his office written suggestions for 
changes and improvements and furnish a copy to the board of directors of the 
district. 

(e) · If the commission finally approves or refuses to approve the project or the 
issuance of the bonds for any improvement, it shall make a full written report, file 
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the report in its office, and furnish a copy of the report to the board of directors of 
the district. 

SECTION 1.146. Subsection (b), Section 56.022, Water Code, is amended to 
read as follows: 

(b) The engineer shall obtain information regarding land and outlets inside 
the proposed district from the Texas [Depaitment of] Water Commission 
[Resomces] and from other sources, and he shall cooperate with the Texas 
[Depa11ment of} Water Commission [Resomces] in the discharge of its duties. 
· · SECTION 1.147. Section 57.001, Water Code, is amended to read as follows: 

Sec. 57.001. DEFINITIONS. In this chapter: 
(I) "District" means levee improvement district. 
(2) "Board" means the board of directors of a levee improvement 

district. 
(3) "Water development board" means the Texas Water 

Development Board. 
(4) "Commissioners court" means the commissioners court of the 

county in which the district is located or the commissioners court of the county of 
jurisdiction. 

(5) "Executive director" means the executive director of the Texas 
[Depa1tme11t of] Water Commission [Resomces]. 

(6) ["Depa1tment" means the Texas Depattment of Wate1 
Resomces. 

[ffl] "Commission" means the Texas Water Commission. 
SECTION 1.148. Subsection (b), Section 57.092, Water Code, is amended to 

read as follows: 
(b) The powers granted in this section are subject to the supervision and 

direction of the commission [depa1tment] or other authority created by law. 
SECTION 1.149. Section 57.151, Water Code, is amended to read as follows: 
Sec. 57.151. AUTHORITY OF ENGINEER. The engineer, subject to the 

authority of the commission [depa1tment], shall control the engineering work of the 
district. -

SECTION 1.150. Section 58.452, Water Code, is amended to read as follows: 
Sec. 58.452. COMMISSION [DEPARTMENT] SUPERVISION OF 

PROJECTS AND IMPROVEMENTS. (a) During construction of projects and 
improvements approved by the commission, no substantial alterations may be 
made in the plans and specifications without the approval of the commission. 

(b) The executive director may inspect the improvements at any time during 
construction to determine ifthe project is being constructed in accordance with the 
plans and specifications by the commission. 

(c) If the executive direCtor finds that the project is not being constructed in 
accordance with the approved plans and specifications, he shall give written notice 
immediately by certified mail to each member of the board of the district and the 
district's manager. 

( d) If within 10 days after the notice is mailed the board of the district does 
not take steps to insure that the project is being constructed in accordance with the 
approved plans and specifications, the commission shall give Written notice of this 
fact to the attorney general. -' 

(e) After the attorney general receives this notice, he may bring an action for 
injunctive relief or quo warranto proceedings against the djrectors. Venue for either 
suit is exclusively in a district court in Travis County. 

SECTION 1.151. Sections 64.002, 64.014, 64.015, and 64.263, Water Code, 
are amended to read as follows: 

Sec. 64.002: TERRITORY INCLUDED IN AUTHORITY. The authority 
shall include all ofthe area in Texas that has beneath it the subsurface formation 
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known as the Ogallala Formation as that area is determined, fixed, and certified by 
the Texas Water Commission [Development Boatd], together with all of any 
county, a part of which is inGluded, .in that areaj pr:<:>vJd~~tthat the area in Borden, 
Crosby, Dickens, and Garza Counties, and any county which does not have at least 
a portion of the Ogallala Formation beneath it shall not be initially included in the 

· import area. A county or any portion of a county which is not included in the 
import area shall not be subject to assessment or taxation by the authority unless 
subsequently annexed to the authority. ' 

Sec. 64.014. ANDINGS AND ACTION BY COMMISSION 
[DEVELOPMENT BOARD]. (a) If the commission [development board] finds, 
after public hearing, that the authority is feasible and practicable, that it would be 
a benefit to the area included in the authority, and that it would be a public benefit 
or utility, the commission [development boaid] shall make these findings and shall 
grant the petition, otherwise the petition shall be denied. 

(b) The commission's [development board's] findings of benefit to the land 
included in the authority are final and conclusive unless judicial review is sought 
in the manner provided in Subchapter I [:J] of Chapter 5 of this code for appeals 
from other orders of the commission [development boaid], and after the 
commission's [development boaid's] order of creation is final, no land may be 
excluded from the authority, but land may be added and annexed in the manner 
provided in this chapter. : 

Sec. 64.015. DIVIDING AUTHORITY INTO PRECINCTS. At the time a 
petition for creation is granted, the commission [development boa1d], in its order, 
shall divide the authority into 15 precincts, with each precinct having approximately 
the same number of persons residing in its area as each of the other precincts. 

Sec. 64.263. FURNISHING DESCRIPTION. The board shall furnish the 
commission· [development board] a detailed description of land annexed to the 
authority within'30 days after the annexation. : · 

SECTION 1.152. Subsection (c), Section 64.121, Water Code, is amended to 
read as follows: 

(c) Copies of the written report of the audit, certified to by the accountant or 
accountants, shall be placed and kept on file at the office of the authority and shall 
be open to public inspection at all reasonable times. A copy of the audit shall be 
filed with the commission [Department of Wate1 Resou1ces]. 

SECTION 1.153. Subdivision (5), Section 65.00I, Water Code, is amended 
to read as follows: 

(5) "Executive director" means the executive director of the Texas 
[Depa1tment of] Water Commission [Reso01ces]. 

SECTION 1.154. Subsection (a), Section 131.139, Natural Resources Code, 
is amended to read as follows: 

(a) The commission immediately shall sµbmit copies of the permit 
application to the Parks and Wildlife Department, Texas Water Commission 
[Quality Boatd, Texas \Vate1 Development Boatd], General Land Office, Texas Air 
Control Board, Texas Historical Commission, [Texas 'Nater Rights Connnission,] 
State Soil and Water Conservation Board, Bureau of Economic Geology, Texas 
Department of Health Resources, and other state agencies whose jurisdiction the 
commission feels the particular mining operation may affect. 

SECTION 1.155. Subdivision (3), Section 51.001, Water Code, is amended 
to read as follows: 

(3) "Water commission [development boa1d]" means the Texas 
Water. Commission [Development Board]. 

SECTION 1.156. Subdivision (2), Section 64.003, Water Code, is amended 
to read as follows: 

. (2) "Commission" means the Texas Water Commission 
["Development boa1d" means the Texas Water Development Board]. 
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SECTION 1.157. Subsections (a), (b), (c), and (e), Section 64.011, Water 
Code, are amended to read as follows: 

(a) On its own motion or on receiving a petition signed by at least 50 
landowners in the proposed import area, the commission [development boa1d], 
after notice and hearings, shall define and certify the import area. 

(b) The commission [development boatd] shall schedule and conduct a 
minimum offive hearings within the import area to allow adequate opportunity for 
testimony from those who wish to appear. Notice of the hearings shall be published 
in a newspaper or newspapers with general circulation within the import area at least 
14 days before the day of the hearing. 

(c) Additional special hearings may be conducted in each county for which 
a petition containing the signatures of not less than 10 percent of the registered 
voters in that county is submitted if the petition is submitted within 30 days after 
the commission [development boatd] hearings begin, requesting a special hearing 
to be conducted in that county. Notice of each special hearing, if any, shall be 
published in a newspaper with general circulation within the county in which the 
special hearing is to be held at least 14 days before the day of the special hearing. 

(e) The commission [development board] shall give consideration to all 
relevant evidence presented at the public hearing held by it and shall not authorize 
an election until it determines that adequate water would be contractually available 
on an equitable basis for all the water needs existing within the authority for import 
into the area. 

SECTION 1.158. Subsections (a) and (d), Section 64.016, Water Code, are 
amended to read as follows: 

(a) Within 180 days from the effective date of the order of the commission 
[development boaid] granting the petition for creation of the authority, the board 
of the authority shall order an election to be held throughout the authority within 
60 days, at which there is to be submitted the question of whether or not the 
establishment of the authority is confirmed, the question of election of directors, the 
question of levying, assessing, and collecting an ad valorem tax throughout the 
authority, and any other questions required by this chapter or by the board. 

(d) If a majority of the votes cast in the election favor confirmation of the 
authority, the board shall declare the results, and the authority is created and shall 
have all of the powers and authority conferred by this chapter. If a majority of the 
votes cast in the election do not confirm the authority, no further election may be 
held for confirmation for at least 12 months, and if the authority is not confirmed 
within five years from the day of the commission's [development boatd's] order 
granting the petition to create the authority or if the voters refuse to authorize the 
levy, assessment, and collection of an ad valorem tax through the authority within 
the five-year period, the authority is null and void, and the commission 
[development boatd] is to enter an order to this effect. 

SECTION 1.159. Subsection (a), Section 64.051, Water Code, is amended to 
read as follows: 

(a) The authority's powers and duties shall be exercised through a board of 
directors. The first directors shall be appointed by the commission [development 
board] in its order of creation, naming one director from each precinct, and 
subsequent directors shall be elected from each of the precincts into which the 
authority is divided, with one director being elected from each precinct. 

SECTION 1.160. Section 2, Solid Waste Disposal Act (Article 4477-7, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 2. As used in this Act, unless the context requires a different definition: 
(I) ["Boaid" means the Texas Wate1 Developinent Boatd. 
[ffl] "Board of health" means the Texas Board of Health. 
@ [ffl] "Class I industrial solid waste" means any industrial solid waste 

designated as Class I by the Executive Director of the Texas Department of Water 
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Reso.urces as any industrial solid waste or mixture of industrial solid wastes which 
because of its concentration, or physical or chemical .. characteristics is toxic, 
corrosive, flammable, a strorig§ensitizer or irrita¥H>a gefierator of sudden pressure 
by decomposition, heat, or other means and may pose a substantial present or 
potential danger to human health or the environmen,t when improperly processed, 
stored, transported, or otherwise managed, including hazardous industrial waste. 

ill [(41) "Commission" means the Texas Water Commission. 
{11 [(57) "Commissioner" means the Commissioner of Health. 
ill [t6}] "Composting" means the controlled' biological decomposition of 

organic solid waste under aerobic conditions. 
{§} [ffl) "Department" means.the Texas Department of Health. 
ill [{81) "Department of water resources" means the Texas Department of 

Water Resources. 
{fil [ffl) "Disposal" means the discharge, deposit, injection, dumping, 

spilling, leaking, or placing of any solid waste or hazardous waste (whether 
.containerized or uncontainerized) into or on any land or water so that such solid 
waste or hazardous waste or any constituent thereof may enter the environment or 
be emitted into the air or discharged into any waters, including groundwaters. 

{21 [tffl)) "Executive director" means the Executive Director of the Texas 
Department of Water Resources. · 

liQ2 [(++)) "Garbage" means solid waste consisting ofputrescible animal and 
vegetable waste materials resulting from the handling, preparation, cooking, and 
consumption of food, including waste materials from markets, storage facilities, 
handling, and sale of produce and other food produCts. 

Ll.!2 [(+Z1] "Hazardous waste" means any solid waste identified .or listed as 
a hazardous waste by the administrator of the United States Environmental 
Protection Agency (EPA) pursuant to the federal Solid Waste Disposal Act, as 
amended by the Resource Conservation and Recovery Act, 42 U.S.C. 6901 et seq., 
as amended. . 

Ul} [tt31) "Industrial solid waste" means s0lid waste resulting from or 
incidental to any process of industry or manufacturing, or mining or agricultural 
operations. 

Q1} [t+4}) "Local government" means a· county; an incorporated city or 
town; or a political subdivision exercising the authority granted under Section 6 of 
this Act. 

. ·{H} [(+57) "Management" means the systematic cor:i.trol of any or all of the 
following activities of generation, source separation,~ collection, handling, storage, 
transportation, processing, treatment, recovery, or djsposal of solid waste. 

i.12} [(+&)] "Municipal solid waste" mearis solid waste resulting from or 
incidental to municipal, community, commercial, institutional, and recreational 
activities, including garbage, rubbish, ashes, street cleanings, dead animals, 
abandoned automobiles, and all other solid waste other than industrial solid waste. 

Ufil [(+'lJ] "Person" means individual, : corporation, organization, 
government or governmental subdivision or agency, business trust, partnership, 
association, or any other legal entity. , 

Ll12 [(+8J] "Person affected" means any person who is a resident of a county 
or any county adjacent or contiguous to the county in which a solid waste facility 
is to be located including any person who is doing business or owns land in the 
county or adjacent or contiguous county and any Ideal government. Such person 
affected shall also demonstrate that he has suffered or will suffer actual injury or 
economic damage. 

lifil [tt9)] "Processing" means the extraction of materials, transfer, volume 
reduction, conversion to energy, or other separation and preparation of solid waste 
for reuse or disposal, including the treatment or neutralization of hazardous waste, 
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designed to change the physical, chemical, or biological character or composition 
of any hazardous waste so as to neutralize such waste, or so as to recover energy or 
material from the waste, or so as to render such waste nonhazardous, or less 
hazardous; safer to transport, store, or dispose of; or amenable for recovery, 
amenable for storage, or reduced in volume. Unless the state agency determines that 
regulation of such activity under this Act is necessary to protect human health or 
the environment, the definition of "processing" does not include activities relating 
to those materials exempted by the Administrator of the Environmental Protection 
Agency pursuant to the federal Solid Waste Disposal Act, as amended by the 
Resource Conservation and Recovery Act, 42 U.S.C. 6901 et seq., as amended. 

Q.22 [tw)] "Radioactive waste" means that waste which requires specific 
licensing under Chapter 72, Acts of the 57th Legislature, Regular Session, 1961, as 
amended (Article 4590f, Vernon's Texas Civil Statutes), and the rules adopted by 
the Texas Board of Health under that law. 

(20) [tztj] "Rubbish" means nonputrescible solid waste (excluding ashes), 
consisting of both combustible and noncombustible waste materials; combustible 
rubbish includes paper, rags, cartons, wood, excelsior, furniture, rubber, plastics, 
yard trimmings, leaves, and similar materials; noncombustible rubbish includes 
glass, crockery, tin cans, aluminum cans, metal furniture, and like materials which 
will not burn at ordinary incinerator temperatures ( l 600°F to l 800°F). 

ill.) [tzZ)] "Sanitary landfill" means a controlled area of land upon which 
solid waste is disposed of in accordance with standards, rules, or orders established 
by the board of health or the commission [board]. 

(22) [(237] "Sludge" means any solid, semisolid, or liquid waste generated 
from a municipal, commercial, or industrial wastewater treatment plant, water 
supply treatment plant, or air pollution control facility exclusive of the treated 
effluent from a wastewater treatment plant. 

(23) [(241] "Solid waste" means any garbage, rubbish, sludge from a waste 
treatment plant, water supply treatment plant or air pollution.control facility, and 
other discarded material, including solid, liquid, semisolid, or contained gaseous 
material resulting from industrial, municipal, commercial, mining, and agricultural 
operations, and from community and institutional activities, but does not 
include: (i) solid or dissolved material in domestic sewage, or solid or dissolved 
material in irrigation return flows, or industrial discharges subject to regulation by 
permit issued pursuant to Chapter 26, Water Code; (ii) soil, dirt, rock, sand and 
other natural or man-made inert solid materials used to fill land ifthe object of the 
fill is to make the land suitable for the construction of surface improvements; or (iii) 
waste materials which result from activities associated with the exploration, 
development, or production of oil or gas and are subject to control by the Texas 
Railroad Commission. 

(24) [(Z57] "Solid waste facility" means all contiguous land, and structures, 
other appurtenances, and improvements on the land, used for processing, storing, 
or disposing of solid waste. A facility may be publicly or privately owned and consist 
of several processing, storage, or disposal operational units; e.g., one or more 
landfills, surface impoundments, or combinations of them. 

@ [tz6}] "Solid waste technician" means an individual who is trained in the 
practical aspects of the design, operation, and maintenance of a solid waste facility 
in accordance with standards; rules, or orders established by the commission [board] 
or board of health. 

(26) [tz17] "Storage" means the holding of solid waste for a temporary 
period, at the end of which the solid waste is processed, disposed of, or stored 
elsewhere. . 

SECTION l.161. Subsections (a) and (b), Section 4, Solid Waste Disposal 
Act (Article 4477-7, Vernon's Texas Civil Statutes), are amended to read as follows: 
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(a) As used in this section, the term "state agency" refers to either the 
depaitmentor the commission [ depar trnent of water rbomces] and "state agencies'.' 
means both the department artd the commission [departt'r1ent of water resomces]. 

(b) The department is authorized to develop a statec municipal solid waste 
plan, and the commission [department of water resomces] is authorized to develop 
a state industrial solid waste plan. The state agencies shail coordinate the solid waste 
plans developed. B~fore a state agency adopts its solid waste plan or makes any 
significant amendments to the plan, the Texas Air ¢ontrol Board shall have the 
opportunity to comment and make recommendations on the proposed plan or 
amendments, and shall be given such reasonable time to do so as the state agency 
may specify. 

SECTION 1.162. Subdivision (2), Subsection (f), Section 4, Solid Waste 
Disposal Act (Article 4477-7, Vernon's Texas Civil Statutes), is amended to read as 
follows: , 

(2) No person shall process, store, or dispose of hazardous industrial solid 
wastes under this subsection without having first obtained a hazardous waste permit 
issued by the commission; provided, however, that any person who has on or before 
November 19, 1980, commenced on-site processing, storing or disposing of 
hazardous waste under this subsection and who has filed a hazardous waste permit 
application in accordance with the rules of the commission [board] may continue 
to process, store, or dispose of hazardous waste until such time as the commission 
approves or denies the application. Upon its own motion or the request of a person 
affected, the commission may hold a public hearing on an application for a 
hazardous waste permit. The commission [board] by rule shall establish procedures 
for public notice and any public hearing authorized by this subsection. The 
commission may include requirements in the permit for any remedial actions by 
the applicant that are determined by the commission to be necessary to protect the 
public health and safety and the environment. 

SECTION 1.163. Subsections(b) and (c), Section 3, Solid Waste Disposal Act 
(Article 4477-7, Vernon's Texas Civil Statutes), are amended to read as follows: 

(b) The commission [department of water resources] is hereby designated the 
state solid waste agency with respect to the managerrient of industrial solid waste, 
and shall be the coordinating agency for all industrial solid waste activities. The 
commission [department of water resomces] shall seek the accomplishment of the 
purposes of this Act through the control of .all aspects of industrial solid waste 
management by all practical and economically feasibly methods consistent with the 
powers. and duties given it under this Act and other existing legislation. The 
commission [department of water resomces] has.the powers and duties specifically 
prescribed in this Act and all other powers necessary \_lr convenient to carry out its 
responsibilities. The commission [ department of watei 1 esom ces l shall consult with 
the department with respect to the public health aspects, and with the Texas Air 
Control Board with respect to the air pollution control and ambient air quality 
aspects, of the matters placed under the jurisdiction of.the commission [department 
of water resomces] by this Act. 

(c) Where both municipal solid waste and industrial solid waste, except Class 
I industrial solid waste which is not routinely collected with municipal solid waste, 
are involved in any activity of management of solid waste, the department is the 
state agency responsible and has jurisdiction over the activity; and, with respect to 
that activity, the department may exercise all of the powers, duties and functions 
vested in the department by this Act. Class I industrial solid waste under the 
jurisdiction of the commission [department of water r~somces] may be accepted in 
a municipal solid waste facility if authorized in writing by the department with the 
written concurrence of the commission [departmerit of water resources]. Solid 
waste, including hazardous waste, under the jurisdiction of the department may be 
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accepted in an industrial solid waste facility, if authorized in writing by the 
commission [depa1tment of wate1 1esomces] with the written concurrence of the 
department. 

SECTION 1.164. Subsections (a), (c), (d), and (f), Section 5, Solid Waste 
Disposal Act (Article 4477-7, Vernon's Texas Civil Statutes), are amended to read 
as follows: 

(a) Every county has the solid waste management powers which are 
enumerated in this Section 5. However, the exercise of the licensing authority and 
other powers granted to counties by this Act does not preclude the department or 
the commission [depai tment of wate1 1esomces] from exercising any of the powers 
vested in the department or the commission [depmtment ofwate1 resomces]under 
other provisions of this Act, including specifically the provisions authorizing the 
department and the commission [department of wate1 1esomces] to issue permits 
for the construction, operation, and maintenance of facilities for the processing, 
storage, or disposal of solid waste. The powers specified in Subsections (d) and (e) 
of this section and Section 18 of the County Solid Waste Control Act (Article 
4477-8, Vernon's Texas Civil Statutes) may not be exercised by a county with 
respect to the industrial solid waste disposal practices and areas to which Subsection 
(f) of Section 4 of this Act applies. The department or the commission [department 
of wate1 1esomces], by specific action or directive, may supersede any authority or 
power granted to or exercised by a county under this Act, but only with respect to 
those matters which are, under this Act, within the jurisdiction of the state agency 
acting. 

(c) A county may develop county solid waste plans and coordinate those 
plans with the plans of local governments, _regional planning agencies, other 
governmental entities, the department, and the commission [department of wate1 
1esomces]. 

(d) Except as provided in Subsection (a) of this section, a county is 
empowered to require and issue licenses authorizing and governing the operation 
and maintenance of facilities used for the processing, storage, or disposal of solid 
waste, excluding hazardous waste, in areas not within the territorial limits or 
extraterritorial jurisdiction of incorporated cities and towns. If a county elects to 
exercise licensing authority, it must adopt, promulgate, and enforce rules for the 
management of solid waste. The rules shall be compatible with and not less stringent 
than those of the department or the commission [depaitment of wate1 resomces], 
as appropriate, and must be approved by, the department or the commission 
[depa1tment ofwate1 iesomces] as appropriate. The following additional provisions 
apply if a county exercises the power authorized in this Subsection (d): 

(I) The county shall mail a copy of the license application with pertinent 
supporting data to the department, the commission [department of water 
resomces], and the Texas Air Control Board. The governmental entities to whom 
the information is mailed shall have no less than 60 days to submit comments and 
recommendations on the license application before the county acts on the 
application unless waived by the commenting agency. 

(2) A separate license shall be issued for each solid waste facility. The license 
shall include the names and addresses of the person or persons who own the land 
where the solid waste facility is located and the person who is or will be the operator 
or person in charge of the facility; a legal description of the land on which the facility 
is located; and the terms and conditions on which the license is issued, including 
the duration of the license. The county is authorized to charge a fee for a license 
of not to exceed $100.00, as set by the commissioners court of the county. Receipts 
from the fees shall be placed in the general revenue fund of the county. 

(3) The county may amend, extend, or renew any license it issues in 
accordance with rules prescribed by the county. The procedures prescribed in 
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Paragraph (1) of this Subsection (d) apply also to applications to amend, extend, or 
renew a license. 

1 

. ( 4) No license for the use of a facility for the proces~ing, storage, or disposal 
of solid waste may be issuea,~·amended, renewed; 'at ex:t~hded without the prior 
approval, as appropriate, of the department or the commission [department of 
watc1 1csou1ces]. If a license is issued, amended, renewed, or extended by a county 
in accordance with this Subsection (d), the owner or operator of the facility does not 
need to obtain a permit from the department or the commission [dcpaitmcnt of 
watct 1esou1ces] for the same facility. 

(5) A license issued under this Act is issued only to the person in whose name 
the application is made and is issued only for the facility described in the permit. 
A license may not be transferred without prior notice to and prior approval by the 
county which issued it. 

(6) The county has the authority, for good cause, after hearing with notice to 
the licensee and to the governmental entities named in. Paragraph ( 1) of this 
Subsection (d), to revoke or amend any license it issues for reasons pertaining to 
public health, air or water pollution, land use, or violation of this Act or of any other 
applicable laws or rules controlling the processing, sto~age, or disposal of solid waste. 
For like reasons, the department and the commission [department of wate1 
1esou1ces] each may, for good cause, after hearing with notice to the licensee, the 
county which issued the license, and the other gov~rnmental entities named in 
Paragraph (I) of this Subsection (d), revoke or amend any license issued by a county, 
but only as to those facilities which fall, under the terms of this Act, within the 
jurisdiction of the state agency acting. 

(t) A county is authorized to enforce the requirements of this Act and the rules 
promulgated by the board of health and the commission [board] as related to the 
management of solid waste. .,. 

SECTION 1.165. Section 7, Solid Waste Disposal Act (Article 4477-7, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 7. (a) The authorized agents or employees of the department, the 
commission [depat tment of watet 1esomces], and local governments have the right 
to enter at all reasonable times in or upon any property, whether public or private, 
within the governmental entity's jurisdiction, including in the case of an 
incorporated city or town, its extraterritorial juri!\(iiction, for the purpose of 
inspecting and investigating conditions relating to solid waste management and 
control. Agents and employees shall not enter private property having management 
in residence without notifying the management, or the person in charge at the time, 
of their presence and exhibiting proper credentials. The agents and employees shall 
observe the rules and regulations of the establishmerit being inspected concerning 
safety; internal security, and fire protection. j 

(b) The authorized agents or employees of the department and the 
commission [ dcpat tmcnt of wate1 1esomces] may have access to, examine, and copy 
during regular business hours any records pertaining to hazardous waste 
management and control. 

( c) Records copied pursuant to Subsection (b) of this section shall be public 
records, except that, ifa showing satisfactory to the commissioner of the department 
or to the executive director is made by the owner of'such records that the records 
would divulge trade secrets if made public, then the department or the commission 
[depa1 tmcnt of wate1 1esomces] shall consider such copied records as confidential. 
Nothing in this subsection shall require the commission [dcpattmcnt of watet 
1csomccs] or the department to consider the composition or characteristics of solid 
waste being processed, stored, disposed, or otherwise handled to be held 
confidential. , 

SECTION, 1.166. Subsection (a), Section 8, Solid Waste Disposal Act (Article 
4477-7, Vernon's Texas Civil Statutes), is amended to read as follows: 
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(a) Civil Penalties; Injunction. (l) No person may cause, suffer, allow, or 
permit the collection, storage, handling, transportation, processing, or disposal of 
solid waste or the use or operation of a solid waste facility for the storage, processing, 
or disposal of solid waste or for the extraction of materials under Subsection (j) of 
Section 4 of this Act, in violation of this Act or of the rules, permits, licenses or other 
orders of the department or the commission [depattment of watet 1esomces], or a 
county or a political subdivision exercising the authority granted in Section 6 of this 
Act within whose jurisdiction the violation occurs. 

(2) Any person who violates any provision of this Act or of any rule, permit, 
license, or other order of the department or the commission [ depai tment of wate1 
1esomces], or a county or a political subdivision exercising the authority granted in 
Section 6 of this Act within whose jurisdiction the violation occurs, which is not a 
requirement applicable to hazardous waste, is subject to a civil penalty of not less 
than $100.00 nor more than $2,000.00 for each act of violation and for each day 
of violation, as the court may deem proper, to be recovere_d in the manner provided 
in this Section 8. Any person who violates any requirement applicable to hazardous 
waste shall be subject to a civil penalty of not less than $100.00 nor more than 
$25,000.00 for each act of violation and for each day of violation, as the court may 
deem proper, to be recovered in the manner provided in this Section 8(a). 

(3) Whenever it appears that a person has violated, or is violating or 
threatening to violate, any provision of this Act, or of any rule, permit, or other 
order of the department or the commission [ depai tment of wate1 1esomces ], then 
the department or the commission [depa1tment of wate1 1esomces] may cause a 
civil suit to be instituted in a district court for injunctive relief to restrain the person 
from continuing the violation or threat of violation, or for the assessment and 
recovery of a civil penalty as provided by this subsection, as the court may deem 
proper, or for both injunctive relief and civil penalty. Upon application for 
injunctive relief and a finding that a person is violating or threatening to violate any 
provision of this Act or any rule, permit, or other order of the department or the 
commission [department of wate1 resources], the district court shall grant 
appropriate injunctive relief. At the request of the commissioner or the executive 
director, the attorney general shall institute and conduct a suit in the name of the 
State of Texas for injunctive relief or to recover the civil penalty, or for both 
injunctive relief and penalty, as authorized in this subsection. 

( 4) Wheneverit appears that a violation or threat of violation of any provision 
of this Act, or of any rule, permit, license, or other order of the department, the 
commission [depattment of watet 1esomces], a county, or a politieal subdivision 
exercising the authority granted in Section 6 of this Act, has occurred or is occurring 
within the jurisdiction of that county or political subdivision, the county or political 
subdivision, in the same manner as the commission [depaitment ofwatet 1esomces] 
and the department, may cause a civil suit to be instituted in a district court through 
its own attorney for the injunctive relief or civil penalties, or both, as authorized in 
Subsection (3) of this section, against the person who committed, is committing, or 
is threatening to commit, the violation. · 

· (5) Whenever it appears that a violation or threat of violation of any provision 
of this Act, or of any rule, permit, license, or other order of the department, the 
commission [depaitment of wate1 1esomces], a county, or a political subdivision 
exercising the authority granted in Section 6 of this Act, has occurred or is occurring 
within the area of the extraterritorial jurisdiction of an incorporated city or town, 
or is causing or will cause injury to or an adverse effect on the health, welfare or 
physical property of the city or town or its inhabitants, then the city or town, in the 
same manner as the commission [department of water resources] and the 
department, may cause a civil suit to be instituted in a district court through its own 
attorney for the injunctive relief or civil penalties, or both, as authorized in 
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Subsection (3) of this section, against the person who committed, is committing, or 
is threatening to commit, the violation. 

(6) A suit for injunctive ;relief or for recov:ery.ofa·ciyil penalty, or for both 
injunctive relief and penalty;-may be brought 'eithe'f'0iif'._,.the county where the 
defendant resides or in the county where the violation or threat of violation occurs. 
In any suit brought to enjoin a violation or threat of holation of this Act or of any 
rule, permit, license or other order of the commission [department of water 
resomces], the department, a county, or a political subdivision exercising the 
authority granted in Section 6 of this Act, the court may grant the governmental 
entity bringing the suit, without bond or other undertaking, any prohibitory or 
mandatory injunction the facts may warrant, including temporary restraining 
orders after notice and hearing, temporary injunction$, and permanent injunctions. 

(7) In a suit brought by a local government under Subsection (4) or (5) ohhis 
section, the commission [department of water resoorces] and the department are . 
necessary and indispensable parties. 

(8) Any party to a suit may appeal from a final judgment as in other civil 
cases. 
· (9) All civil penalties recovered in suits institut~d under this Act by the State 
of Texas through the commission [department ·of water resources] or the 
department shall be paid to the General Revenue Fund of the State of Texas. All 
civil penalties recovered in suits first instituted by a local government or 
governments under this Act shall be equally divided between the State of Texas on 
the one hand and the local government or governments on the other, with 50 per 
cent of the recovery to be paid to the General Revenue Fund of the State of Texas 
and the other 50 per cent equally to the local government or governments first 
instituting the suit. 

SECTION 1.167. Sections 9 and 10, Solid Waste Disposal Act (Article 
4477-7, Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 9. A person affected by any ruling, order, decision, or other act of the 
department or the commission [department of water r¢sources] may appeal by filing 
a petition in a district court of Travis County. A person affected by any ruling, order, 
decision, or other act of a county, or of a political subdivision exercising the 
authority granted in Section 6 of this Act, may appeal by filing a petition in a district 
court having jurisdiction in the county or political subdivision. The petition must 
be filed within 30 days after the date of the action, ruling, order, or decision of the 
governmental entity complained of. Service of citation must be accomplished 
within 30 days after the date the petition is filed. The plaintiff shall pursue his action 
with reasonable diligence. If the plaintiff does not prosecute his action within one 
year after the action is filed, the court shall presume that the action has been 
abandoned. The court shall dismiss the suit ·on a motion for dismissal made by the 
governmental entity whose action is appealed, unless the plaintiff, after receiving 
due notice, can show good and sufficient cause for the delay. In an appeal from an 
action by the department, the commission [department of water resomces], a 
county, or a political subdivision exercising the authority granted in Section 6 of 
this Act, the issue is whether the action is invalid, arbitrary or unreasonable. 

Sec. 10. This Act is cumulative of and supplemental to any other laws and 
parts of laws relating to the same subject and does not repeal those other laws or 
parts of laws. Nothing in this Act diminishes or limits, or is intended to diminish 
or limit, the authority of the department, the commission [ depat tment of water 
resources], the Texas Air Control Board, or local governments in performing any 
of the powers, functions, and duties vested in those governmental entities by other 
laws. 

SECTION 1.168. Effective on the delegation ofNPDES permit authority to 
the Texas Water Commission by the administrator of the United States 
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Environmental Protection Agency under Section 402(b) of the Federal Water 
Pollution Control Act, Section 5.175, Water Code, as added by Section 1.001 of this 
Act, is revised to read as follows: 

Sec. 5.175. DOCUMENTS, ETC., STATE PROPERTY; OPEN FOR 
INSPECTION. (a) All information, documents, and data collected by the 
commission in the performance of its duties are the property of the state. 

(b) Except as provided by Subsection ( c) of this section, records, reports, data, 
or other information obtained relative to or from sources or potential sources of 
discharges of water pollutants shall be available to the public during regular office· 
hours. 
-CC> If a showing satisfactory to the executive director is made by any person 
that those records, reports, data, or other information, other than effluent data, 
would divulge methods or processes entitled to protection as trade secrets, the 
commission shall consider those records, reports, data, or other information as 
confidential. ' 

(d) This chapter may not be construed to make confidential any effluent data, 
including effluent data in records, reports, or other information, and including 
effluent data in permits, draft permits, and permit applications. 

( e) Records, data, or other information considered confidential may be 
disclosed or transmitted to officers, employees, or authorized representatives of the 
state or of the United States with responsibilities in water pollution control. 
However, this disclosure or transmittal may be made only after adequate written 
assurance is given to the executive director that the confidentiality of the disclosed 
or transmitted records, data, or other information will be afforded all reasonable 
protection allowed by law by the receiving officer, employee or authorized 
representative on behalf of, and under the authority of, the receiving agency or 
political entity. · 

(Q The executive director may not disclose or transmit records, data, or other 
information considered confidential if he has reason to believe the recipient will not 
protect their confidentiality to the most reasonable extent provided by law. 

SECTION 1.169. Effective on the delegation ofNPDES permit authority to 
the Texas Water Development Board by the administrator of the United States 
Environmental Protection Agency under Section 402(b) of the Federal Water 
Pollution Control Act, Section 6.153, Water Code, as added by Section 1.002 ofthis 
Act, is revised to read as follows: 

Sec. 6.153. COPIES OF DOCUMENTS, PROCEEDINGS, ETC. (a) Except 
as otherwise specifically provided in this code and subject to the specific limitations 
provided in this code, on application of any person, the board shall furnish certified 
or other copies of any proceeding or other official record or of any map, paper, or 
document filed with the board. A certified copy with the seal of the board and the 
signature of the chairman of the board or the executive administrator is admissible 
as evidence in any court or administrative proceeding. 

(b) The board shall provide in its rules the fees that will be charged for copies 
and is authorized to furnish copies, certified or otherwise, to a person without charge 
when the furnishing of the copies serves a public purpose. Other statutes concerning 
fees for copies of records do not apply to the board, except that the fees set by the 
board for copies prepared by the board shall not exceed those prescribed in Article 
3913, Revised Statutes. 

SECTION 1.170. Section 5.053, Water Code (effective on delegation of 
NPDES permit authority), is repealed. · 

PART 2. DISTRICTS AND AUTHORITIES 
ARTICLE A. STUDY COMMITTEE 

SECTION 2.001. RIVER AUTHORITY STUDY COMMITTEE. The 
River Authority Study Committee is created. 
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SECTION 2.002. COMPOSITION. The committee is composed of: 
( 1) four members appointed by the governor, three of whom are governing 

board members or general managers of river auth.ori~~es-~r.~!!!ed under Article III, 
Sections 52(b)(l) and (2), or Article XVI, Section 59;ofthe'texas Constitution and 
one of whom is a representative of the general public:who has a background with 
a demonstrated involvement in efforts to safeguard the environment; 

(2) three members appointed by the lieutenant governor, two of whom are 
state senators and one of whom is a representative of the general public who has a 
background with a demonstrated involvement in efforts to safeguard the 
environment; and i · 

(3) three members appointed by the speaker of the house of representatives, 
two of whom are state representatives and one of whom is a representative of the 
general public who has a background with a demonstrated involvement in efforts 
to safeguard the environment. 

SECTION 2.003. CHAIRMAN. The governor shall appoint the chairman of 
the committee. 

SECTION 2.004. MEETINGS. The committee: shall meet at least quarterly 
and at other times at the call of the chair. 

SECTION 2.005. POWERS AND DUTIES. (a) The committee shall study 
the various river authorities and conservation and reclamation districts listed in this 
subsection to determine iftheir powers and duties are appropriate for management 
of the state's water resources and to determine if the state's role relative to the 
creation and operation of those authorities should be changed. The river authorities 
and districts to be studied are: 

(1) the Angelina and Neches River Authority; 
(2) the Bandera County River Authority; 
(3) the Brazos River Authority; 
(4) the Central Colorado River Authority; 
(5) the Guadalupe-Blanco River Authority; 
(6) the Kimble County River Authority; 
(7) the Lavaca-Navidad River Authority; 
(8) the Lower Colorado River Authority; 
(9) the Mason County River Authority; 
( 10) the Nueces River Authority; 
(11) the Palo Duro River Authority; 
(12) the Red River Authority of Texas-; 
(13) the Sabine River Authority; 
(14) the San Antonio River Authority; 
(15) the San Jacinto River Authority; 
(16) the Trinity River Authority of Texas; 
( 17) the Upper Colorado River Authority; 
(18) the Upper Guadalupe River Authority; 
(19) the Lower Neches Valley Authority; 
(20) the Colorado River Municipal Water District; 
(21) the North Texas Municipal Water District; i 
(22) the Tarrant County Water Control and Improvement District No. 1; and 
(23) the Gulf Coast Waste Disposal Authority. 
(b) Not later than December 1, 1986, the committee shall complete and have 

ready to submit a report to the 70th Legislature. In addition to any other matters 
that the committee may include in its report, the committee shall include in the 
report findings and supporting data relating to whether: 

( 1) the legislature should make river authorities more accountable to the state 
and, if so, the methods of accountability that should be adopted; and 

(2) the state should be more involved in the creation and operation of those 
authorities. 
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SECTION 2.006. STAFF. The Texas Water Commission shall provide staff 
for the committee as necessary to assist the committee in the performance of its 
duties. 

SECTION 2.007. EXPIRATION. This article of Part 2 of this Act expires 
January 1, 1987. 

ARTICLE B. RIVER AUTHORITY POWERS 
SECTION 2.008. Section 50.381, Water Code, is amended to read as follows: 
Sec. 50.J81. RIVER AUTHORITIES AND CERTAIN 

DISTRICTS: [STATE AUDITOR MAY] AUDIT. (a) The state auditor shall 
audit, on a regular basis, the financial transactions of the river authorities and 
districts listed in Subsection (b) of this section. The state auditor shall determine the 
times at which the audits shall be conducted. 

(b) The river authorities and districts subject to this section are: 
(1) the Angelina and Neches River Authority; 

No. l; and 

(2) the Bandera County River Authority; 
(3) the Brazos River Authority; 
(4) the Central Colorado River Authority; 
(5) the Guadalupe-Blanco River Authority; 
(6) the Kimble County River Authority; 
(7) the Lavaca-Navidad River Authority; 
(8) the Lower Colorado River Authority; 
(9) the Mason County River Authority; 
(10) the Nueces River Authority; 
(11) the Palo Duro River Authority; 
(12) the Red River Authority of Texas; 
( 13) the Sabine River Authority; 
(14) the San Antonio River Authority; 
(15) the San Jacinto River Authority; 
(16) the Trinity River Authority of Texas; 
( 17) the Upper Colorado River Authority; 
(18) the Upper Guadalupe River Authority; 
(19) the Lower Neches Valley Authority; 
(20) the Colorado River Municipal Water District; 
(21) the North Texas Municipal Water District; 
(22) the Tarrant County Water Control and Improvement District 

(23) the Gulf Coast Waste Disposal Authority. 
~ [If the State Audito1 conside1s it necessa1y, he may have an audit made 

of any 1iver authmity in this state.] The audit shall be conducted [made] in the 
manner provided by law for audit of the state government. 

(d) The river authority or district shall reimburse the State Auditor for the 
actual cost incurred in conducting an audit of the authority or district under this 
section. The State Auditor shall bill the river authority or district for this amount 
on approval of the Legislative Audit Committee. Money received as reimbursement · 
shall be deposited in the general revenue fund. 

ARTICLE C. LEVEE IMPROVEMENT DISTRICTS 
SECTION 2.009. Subsection (c), Section 57.156, Water Code, is amended to 

read as follows: 
(c) An approved plan of reclamation cannot be modified or changed in any 

manner if the cost of the plan is over $100,000, until [$ l ,000, unless] a petition, 
signed by [the owners of] a majority of the board [ac1eage in the distiict] is presented 
to [and app10ved by] the commission. TheliiOdified plan must then be approved 
by the commission. 
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PART 3. WATER RIGH'IS 
- ARTICLE A. PERMIT CONSIDERATIONS 

SECTION 3.001. Chapt~t"t1;water Code, ls'iiliended by adding Section 
11.150 to read as follows: · : 

Sec. 11.150. EFFECTS OF PERMITS ON ! WATER QUALITY In 
consideration of an application for a permit under this subchapter, the commission 
shall assess the effects, if any, of the issuance of the permit on water quality in this 
state. 

ARTICLE B. PERMIT HEARINGS 
SECTION 3.003. Subsections (d) and (t), Secti~n 1 l.143, Water Code; are 

amended to read as follows: , 
(d) Except as otherwise specifically provided by this subsection, before 

[Before] the commission may approve the application and issue the permit, it shall 
give notice and hold a hearing as prescribed by this section. The commission may 
act on the application without holding a public hearing if: 

( 1) not less than 30 days before the date! of action on the application 
by the commission, the applicant has published the tommission's notice of the 
application at least once in a newspaper regularly published or circulated within the 
section of the state where the source of water is located; 

(2) not less than 30 days before the date of action on the application 
by the commission, the commission mails a copy of the notice by first-class mail, 
postage prepaid, to each person whose claim or appro{?riation has been filed with · 
the department and whose diversion point is downstream from that described in the 
application; and 

(3) within 30 days after the date of the newspaper publication of the 
commission's notice, a public hearing is not requested in writing by a commissioner, 
the executive director, or an affected person who objects to the application. 

(t) If on the date specified in the notice prescribed by Subsection (d) of this 
section, the commission determines that a public hearing must be held, the matter 
shall be remanded for hearing without the necessity of issuing further notice other 
than advising all parties of the time and place where the hearing is to convene. [The 
notice shall be published only once, at least 20 days before the date stated in the 
notice for the hearing on the application, in a newspap~r having general circulation 
in the county where the darn or reservoir is located. At ieast 15 days before the date 
set for the hearing, the commission shall transmit a copy of the notice by first class 
mail to each person whose claim or appropriation has been filed with the 
depa-rtment and whose diversion point is downstream: from that described in the 
application.] J -

SECTION 3.004. Section 11 .132, Water Code, is ~mended to read as follows: 
Sec. 11.132. NOTICE [OF HEARING]. (a) Nbtice shall be given to the 

persons who in the judgment of the commission may be affected by an application, 
including those persons listed in Subdivision (2), Subsection (d), of this section. The 
commission, on the motion of a commissioner or on the request of the executive 
director or any affected person, shall hold a public hearing on the application. [The 
commission shall give notice of the hearing on the appl~cation as prescribed by this 
section: 

[(b) In the notice, the commission shall. 
[(1) state the name and address of the applicant, 
[(2) state the date the application was fried, 
[(3) state the purpose and extent of the_proposed appropriation of 

[(4) identify the source of supply and tile place where the water is 
to be stored or taken 01 ~iverted from the source of supply, 
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[(5) specify the time and place of the hearing, and 
[(6) give any additional infonnation the commission considers 

necessary.] 
@ [(c)] If the proposed use is for irrigation, the commission shall include in 

the notice a general description of the location and area of the land to be irrigated. 
(c) In the notice, the commission shall: 

( 1) state the name and address of the applicant; 
(2) state the date the application was filed; 
(3) state the purpose and extent of the proposed appropriation of 

( 4) identify the source of supply and the place where the water is to 
be stored or taken or diverted from the source of supply; 

(5) specify the time and location where the commission will consider 
the application; and . 

(6) give any additional information the commission considers 
necessary. 

(d) The commission may act on the application without holding a public 
hearing if: 

( 1) not less than 30 days before the date of action on the application 
by the commission, the applicant has published the commission's notice of the 
application at least once in a newspaper regularly published or circulated within the 
section of the state where the source of water is located; 

(2) not less than 30 days before the date of action on the application 
by the commission, the commission mails a copy of the notice by first-class mail, 
postage prepaid, to: 

(A) each claimant or appropriator of water from the 
source of water supply, the record of whose claim or appropriation has been filed 
in the department; and 

(B) all navigation districts within the river basin 
concerned; and 

(3) within 30 days after the date of the newspaper publication of the 
commission's notice, a public hearing has not been requested in writing by a 
commissioner, the executive director, or an affected person who objects to the 
application. 

(e) The inadvertent failure of the commission to mail a notice under 
Subdivision (2), Subsection ( d), of this section to a navigation district that is not a 
claimant or appropriator of water does not pi:event the commission's consideration 
of the application. 

(Q If, on the date specified in the notice prescribed by Subsection ( c) of this 
section, the commission determines that a public hearing must be held, the matter 
shall be remanded for hearing without the necessity of issuing further notice other 
than advising all parties of the time and place where the hearing is to 
convene. [(d) The notice shall be published once a week for two consecutive 
weeks before the date stated in the notice for the hearing in some newspaper having 
a general circulation in the section of the state whete the somce of water is located. 

[(e) The commission shall also mail a copy of the notice by fost-class mail, 
postage prepaid, to each claimant 01 appropriator of water f1om the somce of water 
supply, the record of whose claim 01 app10p1iation has been filed in the office of the 
commission. The notice shall also be mailed by first-class mail, postage prepaid, to 
all navigation districts within the watershed concemed. The inadvertent failure of 
the commission to mail a notice to a navigation district which is not a claimant 01 
appropriat01 of water does not prevent the hearing on the application. 

[(f) The notice shall be mailed and first published not less than 20 days before 
the date set for the hearing.] 
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ARTICLE C. WATER RATE AND SERVICE REGULATION 
SECTION 3.005. Title 2, Water Code, is amended by adding Chapter 13 to 

read as follows: <-02,, · • -vl,_, :.·:::.:.~:. 
CHAPTER 13. WATER RA TES AND SERVICES 

SUBCHAPTER A. GENERAL PROVISIONS 
Sec. 13.001. LEGISLATIVE POLICY AND PURPOSE. (a) This chapter is 

adopted to protect the public interest inherent in the rates and services of water and 
sewer utilities. 

(b) The legislature finds that: . 
( 1) water and sewer utilities are by definition monopolies in the 

areas they serve; 
(2) the normal forces of competition that operate to regulate prices 

in a free enterprise society do not operate for the reason stated in Subdivision ( 1) 
of1his subsection; and · 

(3) water and sewer utility rates, operations, and services are 
regulated by public agencies, with the objective that this regulation will operate as 
a substitute for competition. 

(c) The purpose of this chapter is to establish .a comprehensive regulatory 
system that is adequate to the task of regulating watei and sewer utilities to assure 
rates, operations, and services that are just and reasonable to the consumers and to 
the utilities. 

Sec. 13.002. DEFINITIONS. In this chapter: 
(1) "Person" includes natural persons, partnerships of two or more 

persons having a joint or common interest, mutual .or cooperative associations, 
water supply or sewer service corporations, and corporations. 

(2) "Municipality" means cities existing, created, or organized 
under the general, home-rule, or special laws of this state. 

(3) "Water and sewer utility," "public utility," or "utility" means 
any person, corporation, cooperative corporation, or any combination of these 
persons or entities, other than a municipal corporation, water supply or sewer 
service corporation, or a political subdivision of the state, or their lessees, trustees, 
and receivers, owning or operating for compensation in this state equipment or 
facilities for the transmission, storage, distribution, sale, or provision of potable 
water to the public or for the resale of potable water to the public for any use or for 
the collection, transportation, treatment, or disposal of sewage or other operation 
of a sewage disposal service for the public, other than equipment or facilities owned 
and operated for either purpose by a city, town, or other political subdivision of this 
state or a water supply or sewer service corporation, but does not include any person 
or corporation not otherwise a public utility that furnishes the services or 
commodity only to itself or its employees or tenants as an incident of that employee 
service or tenancy when that service or commodity is not resold to or used by others. 

. (4) "Rate" means every compensation, tariff, charge, fare, toll, 
rental, and classification or any of those items demanded, observed, charged, or 
collected whether directly or indirectly by any utility for any service, product, or 
commodity described in Subdivision (3) of this section and any rules, regulations, 
practices, or contracts affecting that compensation, tariff, charge, fare, toll, rental, 
or classification. 

1 

(5) "Commission" means the Texas Water Commission. 
(6) "Regulatory authority" means, in accordance with the context 

in which it is found, either the commission or the governing body of a municipality. 
(7) "Affected person" means any utility affected by any action of the 

regulatory authority, any person or corporation whose utility service or rates are 
affected by any proceeding before the regulatory authority, or any person or 
corporation that is a competitor of a utility with respect to any service performed 
by the utility or that desires to enter into competition. 
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(8) "Affiliated interest" or "affiliate" means: 
(A) any person or corporation owning or holding 

directly or indirectly five percent or more of the voting securities of a utility; 
(B) any person or corporation in any chain of 

successive ownership of five percent or more of the voting securities of a utility; 
(C) any corporation five percent or more of the voting 

securities of which is owned or controlled directly or indirectly by a utility; 
(D) any corporation five percent or more of the voting 

securities of which is owned or controlled directly or indirectly by any person or 
corporation that owns or controls directly or indirectly five percent or more of the 
voting securities of any utility or by any person or corporation in any chain of 
successive ownership of five percent of those utility securities; 

(E) any person who is an officer or director of a utility 
or of any corporation in any chain of successive ownership of five percent or more 
of voting securities of a public utility; 

(F) any person or corporation that the commission, 
after notice and hearing, determines actually exercises any substantial influence or 
control over the policies and actions of a utility or over which a utility exercises such 
control or that is under common control with a utility, such control being the 
possession directly or indirectly of the power to direct or cause the direction of the 
management and policies of another, whether that power is established through 
ownership or voting of securities or by any other direct or indirect means; or 

(G) any person or corporation that the commission, 
after notice and hearing, determines is exercising substantial influence over the 
policies and action of the utility in conjunction with one or more persons or 
corporations with which they are related by ownership or blood relationship, or by 
action in concert, that together they are affiliated within the meaning of this section, 
even though no one of them alone is so affiliated. 

(9) "Allocations" means, for all utilities, the division of plant, 
revenues, expenses, taxes, and reserves between municipalities or between 
municipalities and unincorporated areas, where those items are used for providing 
water or sewer· utility service in a municipality or for a municipality and 
unincorporated areas. 

(I 0) "Commissioner" means a member of the commission. 
(11) "Corporation" means any corporation, joint-stock company, 

or association, domestic or foreign, and its lessees, assignees, trustees, receivers, or 
other successors in interest, having any of the powers or privileges of corporations 
not possessed by individuals or partnerships but does not include municipal 
corporations unless expressly provided in this chapter. 

(12) "Facilities" means all the plant and equipment of a utility, 
including all tangible and intangible real and personal property without limitation, 
and any and all means and instrumentalities in any manner owned, operated, 
leased, licensed, used, controlled, furnished, or supplied for, by, or in connection 
with the business of any utility. 

(13) "Municipally owned utility" means any utility owned, 
operated, and controlled by a municipality or by a nonprofit corporation whose 
directors are appointed by one or more municipalities. . 

(14) "Order" means the whole or a part of the final disposition, 
whether affirmative, negative, injunctive, or declaratory in form, of the regulatory 
authority in a matter other than rulemaking, but including issuance of certificates 
of convenience and necessity and rate setting. 

( 15) "Proceeding" means any hearing, investigation, inquiry, or 
other fact-finding or decision-making procedure under this chapter and includes the 
denial of relief or the dismissal of a complaint. · 
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(16) "Service" means any act done, rendered, or performed, 
anything furnished or supplied, and any facility used, furnished, or supplied by a 
utility in the performance ofits'duties under this chaptei:Jo.;jts patrons, employees, 
other utilities, and the public, as well as the interchange of facilities between two or 
more utilities .. 

( 17) "Test year" means the most recent 12-month period beginning 
with a calendar quarter or a fiscal year quarter for which operating data for a utility 
are available. 

(18) "Water supply or sewer serv1ce corporation" means a 
nonprofit, member-owned corporation organized and operating under Chapter 76, 
Acts of the 43rd Legislature, 1st Called Session, 1933 (Article 1434a, Vernon's 
Texas Civil Statutes). 

(19) "Executive director" means the executive director of the Texas 
Water Commission. 

(20) "Board" means the Texas Water Development Board. 
Sec. 13.003. APPLICABILITY OF ADMINISTRATIVE PROCEDURE 

AND TEXAS REGISTER ACT. The Administrative Procedure and Texas Register 
Act (Article 6252-13a, Vernon's Texas Civil Statutes) applies to all proceedings 
under this chapter except to the extent inconsistent with this chapter. 

[Sections 13.004-13.010 reserved for expansion] 
SUBCHAPTER B. ADMINISTRATIVE PROVISIONS 

Sec. 13.011. EMPLOYEES. (a) The executive .director, subject to approval 
by the commission, shall employ any engineering, accounting, and administrative 
personnel necessary to carry out this chapter. · 

(b) The executive director and the commission's staff are responsible for the 
gathering of information relating to all matters within the jurisdiction of the 
commission under this subchapter. The duties of the executive director and the staff 
include: 

( 1) accumulation of evidence and other information from water and 
sewer utilities and from the commission and the board and from other sources for 
the purposes specified by this chapter; 

(2) preparation and presentation of evidence before the commission 
or its appointed examiner in proceedings; 

(3) conducting investigations of water and sewer utilities under the 
jurisdiction of the commission; 

(4) preparation of recommendations that the commission 
undertake an investigation of any matter within its jurisdiction; 

(5) preparation of recommendations and a report for inclusion in 
the annual report of the commission; • 

(6) protection and representation of the public interest, together 
with the public interest advocate, before the commission; and 

(7) other activities that are reasonably necessary to enable the 
executive director and the staff to perform their duties. 

Sec. 13.012. ORDERS; TRANSCRIPT AND EXHIBITS; PUBLIC 
RECORDS. (a) All orders of the commission shall be in writing and shall contain 
detailed findings of the facts upon which they are passed. 

(b) The commission shall retain a copy of the transcript and the exhibits in 
any matter in which the commission issues an order. All files pertaining to matters 
that were at any time pending before the commission and to records, reports, and 
inspections required by Subchapter E of this chapter shall be public records, subject 
to Chapter 424, Acts of the 63rd Legislature, Regular Session, 197 3 (Article 
6252-17a, Vernon's Texas Civil Statutes). · . 

Sec. 13.013. ANNUAL REPORT. (a) In its annual report to the governor, 
the commission shall summarize its proceedings concerning the operations of the 
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commission and the water and sewer utility industry, including a list of its receipts 
and the sources of its receipts and its expenditures and the nature of those 
expenditures, and shall set forth any other information the commission considers 
of general interest. 

(b) In the annual report issued in the year immediately preceding each regular 
session of the legislature, the commission shall include any suggestions for 
modification and improvement of the commission's statutory authority and for the 
improvement of utility regulation in general as the commission considers 
appropriate for protecting and furthering the interest of the public. 

Sec. 13.014. ATTORNEY GENERAL TO REPRESENT COMMISSION. 
The attorney general shall represent the commission under this chapter in all 
matters before the state courts and any court of the United States. 

(Sections 13.015-13.040 reserved for expansion) 
SUBCHAPTER C. JURISDICTION 

Sec. 13.041. GENERAL POWER; RULES; HEARINGS. (a) The 
commission may regulate and supervise the business of every water and sewer utility 
within its jurisdiction and may do all things, whether specifically designated in this 
chapter or implied in this chapter, necessary and convenient to the exercise of this 
power and jurisdiction. 

(b) The commission shall adopt and enforce rules reasonably required in the 
exercise of its powers and jurisdiction, including rules governing practice and 
procedure before the commission. 

(c) The commission may call and hold hearings, administer oaths, receive 
evidence at hearings, issue subpoenas to compel the attendance of witnesses and the 
production of papers and documents, and make findings of fact and decisions with 
respect to administering this chapter or the rules, orders, or other actions of the 
commission. 

Sec. 13.042. JURISDICTION OF MUNICIPALITY; SURRENDER; 
ORIGINAL AND APPELLATE JURISDICTION OF COMMISSION. (a) Subject 
to the limitations imposed in this chapter and for the purpose ofregulating rates and 
services so that those rates may be fair, just, and reasonable and the services 
adequate and efficient, the governing body of each municipality has exclusive 
original jurisdiction over all water and sewer utility rates, operations, and services 
provided by a water and sewer utility within its corporate limits. 

(b) At any time after the second anniversary of the date this chapter takes 
effect, a municipality may elect to have the commission exercise exclusive original 
jurisdiction over water or sewer utility rates, operations, and services within the 
incorporated limits of the municipality. The governing body ofa municipality may 
by ordinance elect to surrender its original jurisdiction to the commission, or the 
governing body may submit the question of the surrender to the qualified voters at 
a municipal election. On receipt of a petition signed by the lesser of 20,000 or 10 
percent of the number of qualified voters voting in the last preceding general 
election in that municipality, the governing body shall submit the question of the 
surrender of the municipality's original jurisdiction to the commission at a 
municipal election. 

(c) A municipality that surrenders its jurisdiction to the commission may at 
any time by vote of the electorate reinstate the jurisdiction of the governing body; 
provided, however, that any municipality that reinstates its jurisdiction shall be 
unable to surrender that jurisdiction for five years after the date of the election at 
which the municipality elected to reinstate its jurisdiction. No municipality may by 
vote of the electorate reinstate the jurisdiction of the governing body during the 
pendency of any case before the commission involving the municipality. 

(d) The commission shall have exclusive appellate jurisdiction to review 
orders or ordinances of those municipalities as provided in this chapter. 
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· (e) The commission shall have exclusive original jurisdiction over water and 
sewer utility rates; operations, and services not within the incorporated limits of a 
municipality exercising exclusive original jurisdiction· ovef:those rates, operations, 
and services as provided in this chapter. 

Sec. 13.043. MUNICIPALITY-OWNED UTILITIES. This subchapter may 
not be construed to confer on the commission power or jurisdiction to regulate or 
supervise the rates or service of any utility owned and operated by any municipality 
within its boundaries either directly or through a municipally owned corporation 
or to affect or limit the power, jurisdiction, or duties of the municipalities that have 
elected to regulate land and supervise water and sewer utilities within their 
boundaries, except as provided in this chapter. 

(Sections 13.044-13.080 reserved for expansion) 
SUBCHAPTER D. MUNIOPALITIES 

Sec. 13.081. FRANCHISES. This chapter may not be construed as in any 
way limiting the rights and powers .of a municipality to grant or refuse franchises 
to use the streets and alleys within its limits and to make the statutory charges for 
their use, but no provision of any franchise agreement may limit or interfere with 
any power conferred on the commission by this chapter. If a municipality performs 
regulatory functions under this chapter, it may make such other charges as may be 
provided in the applicable franchise agreement, together with any other charges 
permitted by this chapter. , . 

Sec. 13.082. LOCAL UTILITY SERVICE; EXEMPT AND NONEXEMPT 
AREAS. (a) Notwithstanding any other provision Of this section, municipalities 
shall continue tci regulate each kind of local utility service inside their boundaries 
until the commission has assumed jurisdiction over the respective utility pursuant 
to this chapter. 

(b) If a municipality does not surrender its jurisdiction, local utility service 
within the boundaries of the municipality shall be e*empt from regulation by the 
commission under this chapter to the extent that this chapter applies to local service, 
and the municipality shall have, regarding service within its boundaries, the right 
to exercise the same regulatory powers under the same standards and rules as the 
commission or other standards and rules not inconsistent with them. 

(c) Notwithstanding any election, the commission may consider water and 
sewer utilities' revenues and return on investment in exempt areas in fixing rates 
and charges in nonexempt areas and may also exercise the powers conferred 

. necessary to give effect to orders under this chapter for the benefit of nonexempt 
·-areas. Likewise, in fixing rates and charges in the exempt area, the governing body 

may consider water and sewer utilities' revenues and return on investment in 
nonexempt areas. . ;' j . 

(d) Utilities serving exempt areas are subject to the reporting requirements of 
this chapter. Those reports shall be filed with the governing body of the municipality 
as well as with the commission. 

(e) This section does not limit the duty and power of the commission to 
regulate service and rates of municipally regulated .water and sewer utilities for 
service provided to other areas in Texas. 

Sec. 13.083. RA TE DETERMINATION. A municipality regulating its 
water and sewer utilities under this chapter shall require from those utilities all 
necessary data to make a reasonable determination of rate base, expenses, 
investment, and rate of return within the municipal boundaries. The standards for . 
this determination shall be based on the procedures and requirements of this 
chapter, and the municipality shall retain any personnel necessary to make the 
determination of reasonable rates required under this chapter. 

Sec. 13.084. AUTHORITY OF GOVERNING BODY; COST 
REIMBURSEMENT. The governing body of any municipality sh-all have the right 
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to select and engage rate consultants, accountants, auditors, attorneys, engineers, 
or any combination of these experts to conduct investigations, present evidence, 
advise and represent the governing body, and assist with litigation on water and 
sewer utility ratemaking proceedings. The water and sewer utility engaged in those 
proceedings shall be required to reimburse the governing body for the reasonable 
costs of those services. 

Sec. 13.085. ASSISTANCE BY COMMISSION. On request, the 
commission may advise and assist municipalities in connection with questions and 
proceedings arising under this chapter. This assistance may include aid to 
municipalities in connection with matters pending before the commission, the 
courts, or the governing body of any municipality, including making members of 
the staff available to them as witnesses and otherwise providing evidence. 

Sec. 13.086. APPEAL. (a) Any party to a rate proceeding before the 
governing body of a municipality may appeal the decision of the governing body 
to the commission. Citizens of a municipal utility district may appeal any action 
of the district's governing body affecting the rates for water or sewer service to the 
commission through the filing of a petition for review signed by the lesser of 20,000 
or 10 percent of the number of qualified voters of such municipal utility district. 

(b) Citizens ofa municipality may appeal the decision of the governing body 
in any rate proceeding to the commission by filing a petition for review signed by 
the lesser of 20,000 or l 0 percent of the number of qualified voters of the 
municipality. 

(c) The appeal process shall be instituted within 30 days of the final decision 
by the governing body by filing a petition for review with the commission and by 
serving copies on all parties to the original rate proceeding. 

(d) The commission shall hear an appeal de novo and shall fix in its final order 
the rates the municipality should have fixed in the ordinance from which the appeal 
was taken. • 

(e) Ratepayers of a municipal utility district outside the district's boundaries 
may appeal any action by the district's governing body affecting water or sewer rates 
or service of the district through filing with the commission a petition for review 
signed by the lesser of 10,000 or 5 percent of the ratepayers served by such municipal 
utility district outside the district's boundaries. For purposes of this section each 
person receiving a separate bill shall be considered as a ratepayer, but no person shall 
be considered as being more than one ratepayer notwithstanding the number of bills 
received. Such petition for review shall be considered properly signed if signed by 
any person, or spouse of any such person, in whose name residential utility service 
is carried. 

[Sections 13.087-13.130 reserved for expansion] 
SUBCHAPTER E. RECORDS, REPORTS, INSPECTIONS, RATES, 

AND SERVICES 
Sec. 13.131. RECORDS OF UTILITY; RATES, METHODS, AND 

ACCOUNTS. (a) Every water and sewer utility shall keep and render to the 
regulatory authority in the manner and form prescribed by the commission uniform 
accounts of all business transacted. The commission may also prescribe forms of 
books, accounts, records, and memoranda to be kept by those utilities, including 
the books, accounts, records, and memoranda of the rendition of and capacity for 
service as well as the receipts and expenditures of money, and any other forms, 
records, and memoranda that in the judgment of the commission may be necessary 
to carry out this chapter. 

(b) In the case of a utility subject to regulation by a federal regulatory agency, 
compliance with the system of accounts prescribed for the particular class of utilities 
by that agency may be considered a sufficient compliance with the system prescribed 
by the commission. However, the commission may prescribe forms of books, 
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accounts, records, and memoranda covering information in addition to that 
required by the federal agency. The system of accounts and the forms of books, 
accounts, records, and memcmmda prescribed by.tlle-{;Qrnmission for a utility or 
class of utilities may not conflict or be inconsistent with· the systems and forms 
established by a federal agency for that utility or class of utilities. 

(c) The commission shall fix proper and adequate rates and methods of 
depreciation, amortization, or depletion of the several classes of property of each 
utility and shall require every utility to carry a proper and adequate depreciation 
account in accordance with those rates and methods and with any other rules the 
commission prescribes. Those rates, methods, and accounts shall be utilized 
uniformly and consistently throughout the rate-setting and appeal proceedings. 

(d) Every utility shall keep separate accounts to show all profits or losses 
resulting from the sale or lease of appliances, fixtures, equipment, or other 
merchandise. A profit or loss may not be taken into consideration by the regulatory 
authority in arriving at any rate to be charged for service by a utility to the exterit 
that the merchandise is not integral to the provision of utility service. 

(e) Every utility is required to keep and render its books, accounts, records, 
and memoranda accurately and faithfully in the manrier and form prescribed by the 
commission and to comply with all directions of the regulatory authority relating 
to those books, accounts, records, and memoranda. The regulatory authority may 
require the examination and audit of all accounts. 1 

(Q In determining the allocation of tax savings derived from application of 
methods such as liberalized depreciation and amortization and the investment tax 
credit, the regulatory authority shall equitably balance the interests of present and 
future customers and shall apportion those benefits between consumers and the 
utilities accordingly. If any portion of the investment tax credit has been retained 
by a utility, that amount shall be deducted from the original cost of the facilities or 
other addition to the rate base to which the credit applied to the extent allowed by 
the Internal Revenue Code. 

(g) For the purposes of this section, "utility" includes "municipally owned 
utility." 

Sec. 13.132 .. POWERS OF COMMISSION. (a) The commission may: 
(.!) require that water and sewer utilities report to it any information 

relating to themselves and affiliated interests both inside and outside this state that 
it considers useful in the administration of this chapter; 

(2) establish forms for all reports;.1 . . . 
(3) determine the time for reports and the frequency with which any 

reports are to be made; '. 
(4) require that any reports be made under oath; 
(5) require that a copy of any contract'or arrangement between any 

utility and any affiliated interest be filed with it and require that such a contract or 
arrangement that is not in writing be reduced to writing; 

(6) require that a copy of any report filed with any federal agency or 
any governmental agency or body of any other state be filed with it; and 

(7) require that a copy of annual reports showing all payments of 
compensation, other than salary or wages subject to the withholding of federal 
income tax, made to residents of Texas, or with respect to legal, administrative, or 
legislative matters in Texas, or for representation before the Texas Legislature or any 
governmental agency or body be filed with it. · · 

(b) On the request of the governing body ofany municipality, the commission 
may provide sufficient staff members to advise and consult with the municipality 
on any pending matter. : 

Sec; 13.133. INSPECTIONS; EXAMINATION UNDER OATH; 
COMPELLING PRODUCTION OF RECORDS; INQUIRY INTO 
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MANAGEMENT AND AFFAIRS. (a) Any regulatory authority and, when 
authorized by the regulatory authority, its counsel, agents, and employees may, at 
reasonable times and for reasonable purposes, inspect and obtain copies of the 
papers, books, accounts, documents, and other business records and inspect the 
plant, equipment, and other property of any utility within its jurisdiction. The 
regulatory authority may examine under oath or may authorize the person 
conducting the investigation to examine under oath any officer, agent, or employee 
of any utility in connection with the investigation. 

(b) The regulatory authority may require, by order or subpoena served on any 
utility, the production within this state at the time and place it may designate of any 
books, accounts, papers, or records kept by that utility outside the state or verified 
copies of them if the commission so orders. A utility failing or refusing to comply 
with such an order or subpoena violates this chapter. 

(c) A member, agent, or employee of the regulatory authority may enter the 
premises occupied by a utility to make inspections, examinations, and tests and to 
exercise any authority provided by this chapter. 

(d) A member, agent, or employee of the regulatory authority may act under 
this section only during reasonable hours and after giving reasonable notice to the 
utility. 

(e) The utility is entitled to be represented when inspections, examinations, 
and tests are made on its premises. Reasonable time for the utility to secure a 
representative shall be allowed before beginning an inspection, examination, or test. 

(Q The regulatory authority may inquire into the management and affairs of 
all utilities and shall keep itself informed as to the manner and method in which 
they are conducted. 

Sec. 13.134. REPORT OF ADVERTISING OR PUBLIC RELATIONS 
EXPENSES. (a) The regulatory authority may require an annual report from each 
utility company of all its expenditures for business gifts and entertainment and 
institutional, consumption-inducing, and other advertising or public relations 
expenses. 

(b) The regulatory authority shall not allow as costs or expenses for 
ratemaking purposes any of the expenditures that the regulatory authority 
determines not to be in the public interest. The cost oflegislative advocacy expenses 
shall not in any case be allowed as costs or expenses for ratemaking purposes. 

( c) Reasonable charitable or civic contributions may be allowed not to exceed 
the amount approved by the regulatory authority. 

Sec. 13.135. UNLAWFUL RATES, RULES, AND REGULATIONS. A 
utility may not charge, collect, or receive any rate for utility service or impose any 
rule or regulation other than as provided in this chapter. 

Sec. 13.136. FILING SCHEDULE OF RA TES, RULES, AND 
REGULA TIO NS. Every utility shall file with each regulatory authority schedules 
showing all rates that are subject to the original or appellate jurisdiction of the 
regulatory authority and that are in force at the time for any utility service, product, 
or commodity offered by the utility. Every utility shall file with and as a part of those 
schedules all rules and regulations relating to or affecting the rates, utility service, 
product, or commodity furnished by the utility. 

Sec. 13.137. OFFICE OF UTILITY; RECORDS; REMOVAL FROM 
ST A TE. (a) Every utility shall have an office in a county of this state in which its 
property or some part of its property is located in which it shall keep all books, 
accounts, records, and memoranda required by the commission to be kept in this 
state. . 

(b) Books, accounts, records, or memoranda required by the regulatory 
authority to be kept in the state may not be removed from the state, except on 
conditions prescribed by the commission. 
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Sec. 13.138. COMMUNICATIONS BY UTILITIES WITH 
REGULATORY AUTHORITY; REGULATIONS ANO RECORDS. (a) The 
regulatory authority shall prescribe regulations govetiiihg communications by 
utilities and their affiliates and their representatives with the regulatory authority or 
any member or employee of the regulatory authority. 

(b) The records shall contain the name of the person contacting the regulatory 
authority or member or employee of the regulatory authority, the names of the 
business entities· represented, a brief description of the subject matter of the 
communication, and the action, if any, requested by the utility, affiliate, or 
representative. The records shall be available to the public on a monthly basis. 

Sec. 13.139. · STANDARDS OF SERVICE. (a) Every utility shall furnish the 
service, instrumentalities, and facilities as are safe, adequate, efficient, and 
reasonable. i 

(b) The regulatory authority, after reasonable notice and hearing on its own 
motion or on complaint, may: 

(I) ascertain and fix just and reasonable standards, classifications, 
regulations, or practices to be observed and followed by any or all utilities with 
respect to the service to be furnished; i 

(2) ascertain and fix adequate and reasonable standards for the 
measurement of the quantity, quality, pressure, or other condition pertaining to the 
supply of the service; 

(3) prescribe reasonable regulations for the examination and testing 
of the service and for the measurement of service; arid 

(4) establish or approve reasonable rules, regulations, specifications, 
and standards to secure the accuracy of all meters, instruments, and equipment used 
for the measurement of any service of any utility. 

(c) Any standards, classifications, regulations, or practices observed or 
followed by any utility may be filed by it with the regulatory authority and shall 
continue in force until amended by the utility or until changed by the regulatory 
authority in accordance with this section. 

Sec.13.140. EXAMINATION AND TEST OF EQUIPMENT. (a) The 
regulatory authority may examine and test any meter, instrument, or equipment 
used for the measurement of service of any utility and may enter any premises 
occupied by any utility for the purpose of making the examinations and tests and 
exercising any power provided for in this chapter and may set up and use on those 
premises any apparatus and appliances necessary for those purposes. The utility 
may be represented at the making of the examinations, tests, and inspections. 

(b) The utility and its officers and employees shall facilitate the examinations, 
tests, and inspections by giving every reasonable aid to the regulatory authority and 
any person or persons designated by the regulatory authority for those duties. 

(c) Any consumer or user may have a meter or measuring device tested by 
the utility once without charge after a reasonable period to be fixed by the regulatory 
authority by rule and at shorter intervals on payment of reasonable fees fixed by the 
regulatory authority. The regulatory authority shall declare and establish reasonable 
fees to be paid for other examining and testing of those meters and other measuring 
devices on the request of the consumer. 

(d) If the test is requested to be made within the period of presumed accuracy 
as fixed by the regulatory authority since the last test: of the same meter or other 
measuring device, the fee to be paid by the consumer or user at the time of his 
request shall be refunded to the consumer or user if the meter or measuring device 
is found unreasonably defective or incorrect to the substantial disadvantage of the 
consumer or user. If the consumer's request is made at a time beyond the period 
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of presumed accuracy fixed by the regulatory authority since the last test of the same 
meter or measuring device, the utility shall make the test without charge to the 
consumer or user. 

[Sections 13.141-13.180 reserved for expansion) 
SUBCHAPTER F. PROCEEDINGS BEFORE REGULATORY AUTHORITY 

Sec. 13.181. POWER TO ENSURE COMPLIANCE; RATE 
REGULATION. Subject to this chapter, the commission has all authority and 
power of the state to ensure compliance with the obligations of utilities under this 
chapter. For this purpose the regulatory authority may fix and regulate rates of water 
and sewer utilities, including rules and regulations for determining the classification 
of customers and services and for determining the applicability of rates. A rule or 
order of the regulatory authority may not conflict with the rulings of any federal 
regulatory body. 

Sec. 13.182. JUST AND REASONABLE RA TES. The regulatory authority 
shall ensure that every rate made, demanded, or received by any utility or by any 
two or more utilities jointly shall be just and reasonable. Rates shall not be 
unreasonably preferential, prejudicial, or discriminatory but shall be sufficient, 
equitable, and consistent in application to each class of consumers. For ratemaking 
purposes, the commission may treat two or more municipalities served by a utility 
as a single class wherever the commission considers that treatment to be 
appropriate. 

Sec. 13.183. FIXING OVERALL REVENUES. In fixing the rates of a public 
utility, the regulatory authority shall fix its overall revenues at a level that will permit 
the utility a reasonable opportunity to earn a reasonable return on its invested 
capital used and useful in rendering service to the public over and above its 
reasonable and necessary operating expenses. 

Sec. 13.184. FAIR RETURN; BURDEN OF PROOF. (a) The regulatory 
authority may not prescribe any rate that will yield more than a fair return on the 
invested capital used and useful in rendering service to the public. 

(b) In fixing a reasonable return on invested capital, the regulatory authority 
shall consider, in addition to other applicable factors, the efforts and achievements 
of the utility in the conservation ofresources, the quality of the utility's services, the 
efficiency of the utility's operations, and the quality of the utility's management. 

(c) In any proceeding involving any proposed change of rates, the burden of 
proof shall be on the utility to show that the proposed change, if proposed by the 
utility, or that the existing rate, if it is proposed to reduce the rate, is just and 
reasonable. 

Sec. 13.185. COMPONENTS OF INVESTED CAPITAL AND NET 
INCOME. (a) The components of invested capital and net income shall be 
determined according to the rules stated in this section. 

(b) Utility rates shall be based on the original cost of property used by and 
useful to the utility in providing service, including, if necessary to the financial 
integrity of the utility, construction work in progress at cost as recorded on the books 
of the utility. The inclusion of construction work in progress is an exceptional form 
of rate relief to be granted only on the demonstration by the utility by clear and 
convincing evidence that the inclusion is in the ratepayers' best interest and is 
necessary to the financial integrity of the utility. Construction work in progress may 
not be included in the rate base for major projects under construction to the extent 
that those projects have been inefficiently or imprudently planned or managed. 
Invested capital is the actual money cost or the actual money value of any 
consideration paid, other than money, of the property at the time it shall have been 
dedicated to public use, whether by the utility that is the present owner or by a 
predecessor, less depreciation. 

(c) Cost of facilities, revenues, expenses, taxes, and reserves shall be separated 
or allocated as prescribed by the regulatory authority: 
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(d) Net income is the total revenues of the ;utility less all reasonable and 
necessary expenses as determined by the regulatory_,au_thority. The regulatory 
authority shall determine ·:expenses and revenues ·iii ·a '""manner consistent with 
Subsections (e) through (h) of this section. 

(e) Payment to affiliated interests for costs of any services, or any property, 
right, or thing; or for interest expense may not be allowed either as capital cost or 
as expense except to the extent that the regulatory authority finds that payment to 
be reasonable and necessary. A finding of reasonableness and necessity must include 
specific statements setting forth the cost to the affiliate of each item or class of items 
in question and a finding that the price to the utility is no higher than prices charged 
by the supplying affiliate to its other affiliates or divisions for the same item or items, 
or to unaffiliated persons or corporations. ' 

(Q If the utility is a member of an affiliated group that is eligible to file a 
consolidated income tax return and if it is advantageous to the utility to do so, 
income taxes shall be computed as though a consolidated return had been filed and 
the utility had realized its fair share of the savings resulting from the consolidated 

., return, unless it is shown to the satisfaction of the regulatory authority that it was 
reasonable to choose not to consolidate returns. The amounts of income taxes saved 
by a consolidated group of which a utility is a member due to the elimination in 
the consolidated return of the intercompany profit on purchases by the utility from 
an affiliate shall be applied to reduce the cost of those purchases. The investment 
tax credit allowed against federal income taxes to the extent retained by the utility 
shall be applied as a reduction in the rate-based contribution of the assets to which 
the credit applies to the extent and at the rate as allowed by the Internal Revenue 
Code. 

(g) The regulatory authority may promulgate reasonable rules and regulations 
with respect to the allowance or disallowance of certain expenses for ratemaking 
purposes. : 

(h) The regulatory authority may not include for ratemaking purposes: 
(1) legislative advocacy expenses, whether made directly or 

indirectly, including legislative advocacy expenses included in trade association 
dues; · 

(2) 'costs of processing a refund or credit under Section 13.187 of this 
chapter; or 

(3) any expenditure found by the• regulatory authority to be 
. unreasonable, unnecessary, or not in the public .interest, including executive 
salaries, advertising expenses, legal expenses, and civil penalties or fines. 

Sec. 13.186. UNREASONABLE OR VIOLATIVE EXISTING RATES; 
INVESTIGATING COSTS OF OBTAINING SERVICE FROM ANOTHER 
SOURCE. (a) If the regulatory authority, after reasonable notice and hearing, on 
its own motion or on complaint by any affected person, finds that the existing rates 
of any utility for any service are unreasonable or in any way in violation of any law, 
the regulatory authority shall determine the just and reasonable rates, including 
maximum or minimum rates, to be observed and in force, and shall fix the same 
by order to be served on the utility. Those rates constifote the legal rates of the utility 
until changed as provided in this chapter. 

(b) If a utility does not itself produce or generate that which it distributes, 
transmits, or furnishes to the public for compensation, but obtains it from another 
source, the regulatory authority may investigate the cost of that production or 
generation in any investigation of the reasonablen~ss of the rates of the utility. 

Sec. 13.187. STATEMENT OF INTENT TO CHANGE RATES; MAJOR 
CHANGES; HEARING; SUSPENSION OF RATE SCHEDULE; 
DETERMINATION OF RATE LEVEL. (a) A utility may not make changes in its 
rates except by filing a statement of intent with the regulatory authority having 
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original jurisdiction at least 35 days before the effective date of the proposed change. 
The statement of intent shall include proposed revisions of tariffs and schedules and 
a statement specifying in detail each proposed change, the effect the proposed 
change is expected to have on the revenues of the company, the classes and numbers 
of utility consumers affected, and any other information that may be required by 
the regulatory authority's rules. A copy of the statement of intent shall be mailed 
or delivered to the appropriate officer of each affected municipality, and notice shall 
be given by publication in conspicuous form and place of a notice to the public of 
the proposed change once a week for four consecutive weeks in a newspaper with 
general circulation in each county containing territory affected by the proposed 
change, and to any other affected persons as required by the regulatory authority's 
rules. This subsection does not apply to a water or sewer utility that: 

(I) has fewer than 150 customers; 
(2) is not a member of a group filing a consolidated tax return; and 
(3) is not under common control or ownership with another water 

or sewer utility. 
(b) The regulatory authority, for good cause shown, may, except in the case 

of major changes, allow changes in rates to take effect before the end of the 35-day 
period under any conditions it may prescribe, subject to suspension as provided in 
this chapter. All changes shall be indicated immediately on its schedules by the 
utility. For the purpose of this subsection, a major change is an increase in rates that 
would increase the aggregate revenues of the applicant more than the greater of 
$100,000 or two and one-half percent, but is not a change in rates allowed to go into 
effect by the regulatory authority or made by the utility pursuant to an order of the 
regulatory authority after hearings held on notice to the public. 

(c) If a schedule is filed with the regulatory authority that modifies or results 
in a change in any rates then in force, the regulatory authority shall on complaint 
by any affected person or may on its own motion, at any time within 30 days from 
the date on which the change would or has become effective, and, if it so orders, 
without answer or other formal pleading by the utility, but on reasonable notice, 
including notice to the governing bodies of all affected municipalities and counties, 
hold a hearing to determine the propriety of the change. The regulatory authority 
shall hold such a hearing in every case in which the change constitutes a major 
change in rates, provided that an informal proceeding may satisfy this requirement 
if no complaint has been received before the expiration of 45 days after notice of 
the change is filed. 

(d) Pending the hearing and decision, the regulatory authority, after delivery 
to the affected utility of a statement in writing of its reasons, may suspend the 
operation of the schedule for a period not to exceed 120 days beyond the date on 
which the schedule ofrates would otherwise go into effect. If the regulatory authority 
finds that a longer time will be required for a final determination, the regulatory 
authority may further extend the period for an additional 30 days. If the regulatory 
authority does not make a final determination concerning any schedule of rates 
within a period of 150 days after the .time when the schedule of rates. would 
otherwise go into effect, the schedule shall be considered to have been approved by 
the regulatory authority. This approval is subject to the authority of the regulatory 
authority to continue a hearing in progress. The regulatory authority may in its 
discretion fix temporary rates for any period of suspension under this section. 
During the suspension by the regulatory authority, the rates in force at the time the 
suspended schedule was filed shall continue in force unless the regulatory authority 
establishes a temporary rate. The regulatory authority shall give preference to the 
hearing and decision of a question arising under this section over all other questions 
pending before it and decide the question as speedily as possible. '' 

(e) If the regulatory authority fails to make its final determination of rates 
within 90 days from the date that the proposed change would have gone into effect, 



SUNDAY, MAY 26, 19'.85 2035 

the utility concerned may put a changed rate, not to exceed the proposed rate, into 
effect on filing with the_ regulatory authority a bond payable to the regulatory 
authority in an amount and_,._with .sureties approved by.2the regulatory authority 
conditioned on refund. The bond shall be in a form approved by the regulatory 
authority. The utility concerned shall refund or credit against future bills all sums 
collected during the period of suspension in excess of the rate finally ordered plus 
interest at the current rate as finally determined by the regulatory authority. 

(Q If, after hearing, the regulatory authority finds the rates to be unreasonable 
or in any way in violation of any law, the regulatory authority shall determine the 
level of rates to be charged or applied by the utility for the service in question and 
shall fix the rates by order to be served on the utility. These rates are to be observed 
until changed, as provided by this chapter. 

(g) A water or sewer utility exempted in Subsection (a) of this section may 
change its rates by filing a statement of change with the commission at least 30 days 
after providing notice of the change to its customers. The changed rates may be put 
into effect on the filing of the statement of change. At the request of one-tenth of 
the customers of the utility within 60 days after the day the rates are put into effect, 
the commission may hold a hearing, which may be an informal proceeding. On a 
finding by the commission that the changed rates are ·not just and reasonable, the 
commission shall set the utility's rates according to its usual procedure. The utility 
shall refund or credit against future bills all sums collected since the filing of the 
statement of change in excess of the rate finally set plus interest at the current rate 
as finally determined by the commission. No filing for a rate change under this 
subsection may be made for a period of six months from the last filing by the same 
utility. 

Sec. 13.188. RATES FOR AREAS NOT WITHIN MUNICIPALITY. 
Water and sewer utility rates for areas not within any'municipality may not exceed, 
withoutcommission approval, 115 percent of the average of all rates for similar 
services of all municipalities served by the same utility within the same county. 

Sec •. 13.189. UNREASONABLE PREFERENCE OR PREJUDICE AS TO 
RATES OR SERVICES. (a) A water and sewer. utility as to rates or services may 
not make or grant any unreasonable preference or advantage to any corporation or 
person within any classification or subject any corporation or person within any 
classification to any unreasonable prejudice or disadvantage. 

(b), A utility may not establish and maintain any unreasonable differences as 
to rates -of service either as between localities or as between classes of service. 

Sec. 13.190. EQUALITY OF RATES AND SERVICES. (a) A water and 
sewer utility may not directly or indirectly by any device or in any manner charge, 
demand, collect, or receive from any person a greater br lesser.compensation for any 
service rendered or to be rendered by the utility than that prescribed in the schedule 
of rates of the utility applicable to that service when filed in the manner provided 
in this chapter, and a person may not knowingly receive or accept any service from 
a utility for a compensation greater or less than that prescribed in 'the schedules, 
provided that all rates being charged and collected by a utility on the effective date 
of this chapter may be continued until schedules are filed. 

(b) This chapter does not prevent a cooperative corporation from returning 
to its members the whole or any part of the net earnings resulting from its operations 
in proportion to their purchases from or through the corporation. 

Sec. 13.191. DISCRIMINATION; RESTRICTION ON COMPETITION. 
A water and sewer utility may not discriminate against any person or corporation 
that sells or leases equipment or performs services iri competition with the utility, 
and a utility may not engage in any other practice that tends t6 restrict or impair 
that competition. 

Sec. 13.192. PAYMENTS IN LIEU OF TAXES. Payments made in lieu of 
taxes by a water and sewer utility to the municipality by which it is owned may not 
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be considered an expense of operation for the purpose of determining, fixing, or 
regulating the rates to be charged for the provision of utility service to a school 
district or hospital district. No rates received by a utility from a school district or 
hospital district may be used to make or to cover the cost of making payments in 
lieu of taxes to the municipality by which the utility is owned. 

(Sections 13.193-13.240 reserved for expansion] 
SUBCHAPTER G. CERTIFICATES OF CONVENIENCE AND NECESSITY 

Sec. 13.241. DEFINITIONS. In this subchapter: 
( 1) "Retail public utility" means any person, corporation, water 

supply or sewer service corporation, municipality, political subdivision or agency, 
or cooperative corporation operating, maintaining, or controlling in this state 
facilities for providing retail water and sewer utility service. 

(2) "Public utility" does not include any person, corporation, 
municipality, political subdivision or agency, or cooperative corporation that is 
providing utility services other than water and sewer services and that is under the 
Jjurisdiction of the Railroad Commission of Texas or the Public Utility Commission 
of Texas, but does include a water supply or sewer service corporation. 

Sec. 13.242. CERTIFICATE REQUIRED. Unless otherwise specified, a 
public utility may not in any way render service directly or indirectly to the public 
under any franchise or permit without first having obtained from the commission 
a certificate that the present or future public convenience and necessity require or 
will require that installation, operation, or extension, and except as otherwise 
provided by this subchapter, a retail public utility may not furnish, make available, 
render, or extend retail public utility service to any area to which retail utility service 
is being lawfully furnished by another retail public utility without first having 
obtained a certificate of public convenience and necessity that includes the area in 
which the consuming facility is located. 

Sec. 13.243. EXCEPTIONS FOR EXTENSION OF SERVICE. (a) A public 
utility is not required to secure a certificate of public convenience and necessity for: 

( 1) an extension into territory contiguous to that already served by 
it and not receiving similar service from another public utility and not within the 
area of public convenience and necessity of another utility of the same kind; 

(2) an extension within or to territory already served by it or to be 
served by it under a certificate of public convenience and necessity; or 

(3) operation, extension, or service in progress on the effective date 
of this chapter. 

(b) Any extensions allowed by Subsection (a) of this section shall be limited 
to devices for interconnection of existing facilities or devices used solely for 
transmitting public utility services from existing facilities to customers of retail 
utility service. 

Sec. 13.244. APPLICATION; MAPS; EVIDENCE AND CONSENT. (a) A 
public utility shall submit to the commission an application to obtain a certificate 
of public convenience and necessity or an amendment of a certificate. 

(b) Not later than 90 days after the effective date of this chapter, or at a later 
date on request in writing by a public utility when good cause is shown, or at any 
later dates as the commission may order, each public utility shall file with the 
commission a map or maps showing all its facilities and illustrating separately 
facilities for generation, transmission, and distribution of its services. 

(c) Each applicant for a certificate shall file with the commission evidence 
required by the commission to show that the applicant has received the required 
consent, franchise, or permit of the proper municipality or other public authority. 

Sec. 13.245. PRIOR CONSTRUCTION OR OPERATION. On application 
made to the commission, the commission shall issue a certificate of public 
convenience and necessity for the construction or operation then being conducted 
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to any public utility or retail public utility actually providing service to any 
geographical area on September 1, 1975, or to any person or corporation actively 
engaged on September 1, ~t975, _in the construction,,~installation, extension, or 
improvement of or addition to any facility or system :used or to be used in providing 
public utility service. 

Sec. 13.246. NOTICE AND HEARING; ISSUANCE OR REFUSAL; 
FACTORS CONSIDERED. (a) If an application for a certificate of public 
convenience and necessity is filed, the commission shall give notice of the 
application to interested parties and, if requested, shall fix a time and place for a 
hearing and give notice of the hearing. Any person interested in the application may 
intervene at the hearing. 

(b) Except for certificates for prior operations, granted under Section B.245 
of this code, the commission may grant applications and issue certificates only ifthe 
commission finds that a certificate is necessary for the service, accommodation, 
convenience, or safety of the public. The commission may issue a certificate as 
requested, or refuse to issue it, or issue it for the construction of only a portion of 
the contemplated system or facility or extension, or:for the partial exercise only of 
the right or privilege. · 

(c) Certificates of convenience and necessity shall be granted on a 
nondiscriminatory basis after consideration by the commission of the adequacy of 
existing .service, the need for additional service, the effect of the granting of a 
certificate on the recipient of the certificate and on iany public utility of the same 
kind already serving the proximate area, and on other factors such as community 
values, recreational and park areas, historical and aesthetic values, environmental 
integrity, and the probable improvement of service or lowering of cost to consumers 
in that area resulting from the granting of the certificate. 

Sec. 13.247. AREA INCLUDED WITHIN CITY, TOWN, OR VILLAGE. 
(a) If an area has been or is included within the boundaries of a city as the result 

' of annexation, incorporation, or otherwise, all public utilities certified or entitled 
to certification under this chapter to provide service or operate facilities in that area 
before the inclusion may continue and extend service in its area of public 
convenience and necessity within the annexed or incorporated area pursuant to the 
rights granted by its certificate and this chapter. 

(b) Notwithstanding any other provision oflaw, a public utility may continue 
and extend service within its area of public convenience and necessity and utilize 
the roads, streets, highways, alleys, and public property to furnish retail utility 
service,· subject to the authority of the governing body of a municipality to require 
any public utility, at its own expense, to relocate its facilities to permit the widening 
or straightening of streets, by giving to the public utility 30 days' notice and 
specifying the new location for the facilities along the right-of-way of the street or 
streets. , 
~) This section may not be construed as limiting the power of cities to 
incorporate or extend their boundaries by annexation, or as prohibiting any city 
from levying taxes and other special charges for the use of the streets as are 
authorized by Section 182.025, Tax Code. 

Sec. 13.248. CONTRACTS VALID AND ,ENFORCEABLE. Contracts 
between retail public utilities designating areas to be served and customers to be 
served by those utilities, when approved by the commission, are valid and 
enforceable and are incorporated into the appropriate areas of public convenience 
and necessity. 

Sec. 13.249. PRELIMINARY ORDER FOR CERTIFICATE. If a public 
utility desires to exercise a right or privilege under· a franchise or permit that it 
contemplates securing but that has not as yet been granted to it, the public utility 
may apply to the commission for an order preliminary to the issuance of the 
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certificate. The commission then may issue an order declaring that it will, on 
application under such rules as it prescribes, issue the desired certificate, on terms 
and conditions it designates, after the public utility has obtained the contemplated 
franchise or permit. On presentation to the commission of evidence satisfactory to 
it that the franchise or permit has been secured by the public utility, the commission 
shall issue the certificate. 

Sec. 13.250. CONTINUOUS. AND ADEQUATE SERVICE; 
DISCONTINUANCE, REDUCTION, OR IMPAIRMENT OF SERVICE. (a) The 
holder of any certificate of public convenience and necessity shall serve every 
consumer within its certified area and snail render continuous and adequate service 
within the area or areas. 

(b) Unless the commission issues a certificate that neither the present nor 
future convenience and necessity will be adversely affected, the holder of a 
certificate shall not discontinue, reduce, or impair service to a certified service area 
or part of a certified service area except for: 

(I) nonpayment of charges; 
(2) nonuse; or 
(3) other similar reasons in the usual course of business. 

(c) Any discontinuance, reduction, or impairment of service, whether with or 
without approval of the commission, shall be in conformity with and subject to 
conditions, restrictioQs, and limitations that the commission prescribes. 

Sec. 13.251. SALE, ASSIGNMENT, OR LEASE OF CERTIFICATE. If the 
commission determines that a purchaser, assignee, or lessee is capable of rendering 
adequate service, a public utility may sell, assign, or lease a certificate of public 
convenience and necessity or any rights obtained under the certificate. The sale, 
assignment, or lease shall be on the conditions prescribed by the commission. 

Sec. 13.252. INTERFERENCE WITH OTHER PUBLIC UTILITY. If a 
public utility in constructing or extending a line, plant, or system interferes or 
attempts to interfere with the operation of a line, plant, or system of any other public 
utility, the commission may issue an order prohibiting the construction or extension 
or prescribing terms and conditions for locating the line, plant, or system affected. 

Sec. 13.253. IMPROVEMENTS IN SERVICE; INTERCONNECTING 
SERVICE. After notice and hearing, the commission may: 

(I) order a public utility to provide specified improvements in its 
service in a defined area if service in that area is inadequate or is substantially 
inferior to service in a comparable area and it is reasonable to require the company 
to provide the improved service; and 

(2) order two or more public utilities to establish specified facilities 
for the interconnecting service. 

Sec. 13.254. REVOCATION OR AMENDMENT OF CERTIFICATE. (a) 
The commission at any time after notice and hearing may revoke or amend any 
certificate of convenience and necessity if it finds that the certificate holder has never 
provided or is no longer providing service in the area, or part of the area, covered 
by the certificate. 

(b) If the certificate of any public utility is revoked or amended, the 
commission may require one or more public utilities to provide service in the area 
in question. 

(Sections 13.255-13.300 reserved for expansion) 
SUBCHAPTER H. SALE OF PROPERTY AND MERGERS 

Sec. 13.301. REPORT OF SALE, MERGER, ETC.; INVESTIGATION; 
DISALLOW ANCE OF TRANSACTION. (a) A utility may not sell, acquire, lease, 
or rent any plant as an operating unit or system in this state for a total consideration 
in excess of $100,000 or merge or consolidate with another utility operating in this 
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state unless the utility reports the transaction to the commission within a reasonable 
time. 
--(b) On the filing of a ,report with the commission; ,the commission shall 
investigate the transaction with or without public hearing to determine whether the 
transaction is consistent with the public interest. 

(c) In reaching its determination, the commission shall take into 
consideration the reasonable value of the property, facilities, or securities to be 
acquired, disposed of, merged, or consolidated. I 

(d) If the commission finds that the transaction is not in the public interest, 
the commission shall take the effect of the transaction into consideration in the 
ratemaking proceedings and disallow the effect of the transaction if it will 
unreasonably affect rates or service. 

(e) This section may not be construed as being applicable to the purchase of 
units of property for replacement or to the addition to the facilities of the utility by 
construction. 

Sec. 13.302. PURCHASE OF VOTING STOCK IN ANOTHER PUBLIC 
UTILITY: REPORT. A utility may not purchase voting stock in another utility 
doing business in this state unless the utility reports the purchase to the commission. 

Sec. 13.303 .. LOANS TO STOCKHOLDERS:1 REPORT. A utility may not 
loan money, stocks, bonds, notes, or other evidences of indebtedness to any 
corporation or person owning or holding directly or indirectly any stock of the 
utility unless the utility reports the transaction to the commission within a 
reasonable time. 

[Sections 13.304-13.340 reserved for expansion] 
SUBCHAPTER I. RELATIONS WITH AFFILIATED INTERESTS 

Sec. 13.341. JURISDICTION OVER AFFILIATED INTERESTS. The 
commission has jurisdiction over affiliated interests having transactions with 
utilities under the jurisdiction of the commission to the extent of access to all 
accounts and records of those affiliated interests relating to such transactions, 
including but in no way limited to accounts and records of joint or general expenses, 
any portion of which may be applicable to those transactions. 

Sec. 13.342. DISCLOSURE OF SUBSTANTIAL INTEREST IN VOTING 
SECURITIES. The commission may require the disclosure of the identity and 
respective interests of every owner of any substantial interest in the voting securities 
of any utility or its affiliated interest. One percent or more is a substantial interest 
within the meaning of this section. I 
· [Sections 13.343-13.380 reserved for expansion] 

SUBCHAPTER J. JUDICIAL REVIEW 
Sec. 13.381. RIGHT TO JUDICIAL REVIEW; EVIDENCE. Any party to 

a proceeding before the commission is entitled to judicial review under the 
substantial evidence rule. 

Sec. 13.382. COSTS AND ATTORNEY'S FEES. (a) Any party represented 
by counsel who alleges that existing rates are excessive or that rates prescribed by 
the commission are excessive and who is a prevailing party in proceedings for review 
of a commission order or decision may in the same action recover against the 
regulation fund reasonable fees for attorneys and expert witnesses and other costs 
incurred by him before the commission and the court. The amount of the attorney's 
fees shall be fixed by the court. I 

(b) On a finding by the court that an action under this subchapter was 
groundless and brought in bad faith and for the purpose of harrassment, the court 
may award to the defendant utility reasonable attorney's fees. 

(Sections 13.383-13.410 reserved for expansion) 
SUBCHAPTER K. VIOLATIONS AND ENFORCEMENT 

Sec. 13.411. ACTION TO ENJOIN OR REQUIRE COMPLIANCE. If it 
appears to the commission that any utility or any other person or corporation is 
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engaged in or is about to engage in any act in violation of this chapter or of any order 
or rule of the commission entered or adopted under this chapter or that any utility 
or any other person or corporation is failing to comply with this chapter or with any 
rule or order, the attorney general on request of the commission, in addition to any 
other remedies provided in this chapter, shall bring an action in a court of 
competent jurisdiction in the name of and on behalf of the commission against the 
utility or other person or corporation to enjoin the commencement or continuation 
of any act or to require compliance with this chapter or the rule or order. 

Sec. 13.412. RECEIVERSHIP. (a) At the request of the commission, the 
attorney general shall bring suit for the appointment of a receiver to collect the assets 
and carry on the business of a water or sewer utility that violates a final order of the 
commission or allows any property owned or controlled by it to be used in violation 
of a final order of the commission. 

(b) The court shall appoint a receiver if an appointment is necessary: 
( 1) to guarantee the collection of assessments, fees, penalties, or 

interest; 
(2) to guarantee continued service to the customers of the utility; or 
(3) to prevent continued or repeated violation of the final order. 

(c) The receiver shall execute a bond to assure the proper performance of the 
receiver's duties in an amount to be set by the court. 

(d) After appointment and execution of bond, the receiver shall take 
possession of the assets of the utility specified by the court. Until discharged by the 
court, the receiver shall perform the duties that the court directs to preserve the 
assets and carry on the business of the utility and shall strictly observe the final order 
involved. 

(e) On a showing of good cause by the utility, the court may dissolve the 
receivership and order the assets and control of the business returned to the utility. 

Sec. 13.413. PAYMENT OF COSTS OF RECEIVERSHIP. The receiver 
may, subject to the approval of the court and after giving notice to all interested 
parties, sell or otherwise dispose of all or part of the real or personal property of a 
water or sewer utility against which a proceeding has been brought under this 
subchapter to pay the costs incurred in the operation of the receivership. The costs 
include: 

( 1) payment of fees to the receiver for his services; 
(2) payment of fees to attorneys, accountants, engineers, or any 

other person or entity that provides goods or services necessary to the operation of 
the receivership; and · 

(3) payment of costs incurred in ensuring that any property owned 
or controlled by a water or sewer utility is not used in violation of a final order of 
the commission. 

Sec. 13.414. PENALTY AGAINST UTILITY OR AFFILIATED 
INTEREST. (a) Any utility or affiliated interest that knowingly violates this chapter, 
fails to perform a duty imposed on it, or fails, neglects, or refuses to obey an order, 
rule, direction, or requirement of the commission or decree or judgment of a court 
is subject to a civil penalty of not less than $1,000 nor more than $5,000 for each 
offense. · ·· 
(b) A utility or affiliated interest commits a separate offense each day it 
continues to violate Subsection (a) of this section. · · · ·· · 

(c) The attorney general shall institute suit on his own initiative oi at the 
request of, in the name of, and on behalf of the commission in a court of competent 
jurisdiction to recover the penalty under this section. · 

Sec. 13.415. PERSONAL PENALTY. Any person who wilfully and 
knowingly violates this chapter is guilty of a third degree felony. , 

Sec. 13.416. PENAL TIES CUMULATIVE. All penalties accruing under this. 
chapter are cumulative and a suit for the recovery of any penalty does not bar or 
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affect the recovery of any other penalty or bar any criminal prosecution against any 
utility or any officer, director, agent, or employee or any other corporation or 
person. -.- ~,~ ~ ... · ._ . . .,._. ~. -~~~.1~·~:;..:$[t .. · · . 

Sec. 13.417. CONTEMPT PROCEEDINGS. Ifahy person fails to comply 
with any lawful order of the commission or with any subpoena or subpoena duces 
tecum or if any witness refuses to testify about any matter on which he may be 
lawfully interrogated, the commission may apply to any court of competent 
jurisdiction to compel obedience by proceedings for contempt. 

Sec. 13.418. DISPOSITION OF FINES AND PENALTIES. Fines and 
penalties collected under this chapter in other than criminal proceedings shall be 
paid to the commission and deposited in the general revenue fund. 

Sec. 13.419. VENUE. Suits for injunction or penalties under this chapter 
may be brought in Travis County, in any county where this violation is alleged to 
have occurred, or in the county or residence of any defendant. 

(Sections 13.420-13.450 reserved for expansion) 
SUBCHAPTER L. COMMISSION FINANCING 

Sec. 13.451. ASSESSMENTS ON PUBLIC UTILITIES. An assessment is 
imposed on each public utility under the commission's jurisdiction serving the 
ultimate consumer in an amount equal to one-sixth of one percent of its gross 
receipts from rates charged the ultimate consumers in this state to pay the costs and 
expenses incurred in the administration of this chapter. The commission, subject ' 
to the approval of the legislature, shall subsequently adjust this assessment to 
provide a level of income sufficient to fund commission operation. 

Sec. 13.452. PAYMENT DATES; DELINQUENCY. (a) Except as provided 
by Subsection (b) of this section, assessments are due on August 15 of each year. 

(b) A utility may make quarterly payments due on August 15, November 15, 
February 15, and May 15 of each year. 

(c) There shall be assessed as a penalty an additional fee of 10 percent of the 
amount due for any late payment. Fees delinquent for more than 30 days shall draw 
interest at the rate of 10 percent a year on the assessment and penalty due. 

Sec. 13.453. COLLECTION AND PAYMENT INTO - GENERAL 
REVENUE FUND. (a) All fees, penalties, and interest paid under Sections 13.451 
and 13.452 of this code shall be collected by the comptroller of public accounts and 
paid into the General Revenue Fund. The commission shall notify the comptroller 
of public accounts of any adjustment of the assessment imposed in Section 13.451 
of this code when made. _l 

(b) Chapters 111, 112, and 113, Tax Code, apply to the administration, 
collection, and enforcemen_t of the assessment imposed under this code except as 
modified by this code. 

Sec. 13.454. APPROVAL OF BUDGET. The budget of the commission is 
subject to legislative approval as part of the General Appropriations Act. 

Sec. 13.455. ACCOUNTING RECORDS; AUDIT. The commission shall 
keep the accounting records required by the state auditor and is subject to periodic 
audit. 

(Sections 13.456-13.490 reserved for expansion) 
SUBCHAPTER M. MISCELLANEOUS PROVISIONS 

Sec. 13.491. COMPLAINT BY ANY AFFECTED PERSON. Any affected 
person may complain to the regulatory authority in writing setting forth any act or 
thing done or omitted by any utility in violation or claimed violation of any law that 
the regulatory authority has jurisdiction to administer or of any order, ordinance, 
or rule of the regulatory authority. 

Sec. 13.492. RECORD OF PROCEEDINGS; RIGHT TO HEARING. A 
record shall be kept of all proceedings before the regulatory authority, and all the 
parties are entitled to be heard in person or by attorney. 
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Sec. 13.493. JUDICIAL ST A Y OR SUSPENSION OF ORDER, RULING, 
OR DECISION. During the pendency of an appeal, the district court, the court of 
appeals, or the supreme court may stay or suspend in whole or in part the operation 
of the regulatory authority order, ruling, or decision. In granting or refusing a stay 
or suspension the court shall act in accordance with the practice of courts exercising 
equity jurisdiction. . 

Sec. 13.494. CERTAIN WATER AND SEWER UTILITY PROPERTY 
INCLUDED IN RA TE BASE; VALUATION USED; DEPRECIATION 
EXPENSE. (a) This section applies notwithstanding any other provision of this 
chapter. 

(b) Water and sewer utility property in service that was acquired from an 
affiliate or developer before September I, 1976, included by the utility in its rate base 
shall be included in all ratemaking formulas and at the installed cost of the property 
rather than the price set between the entities. Unless the funds for this property are 
provided by explicit customer agreements, the property shall be considered invested 
capital and shall not be considered contributions in aid of construction or 
customer-contributed capital. 

( c) Depreciation expense included in cost of service shall include depreciation 
on all currently used, depreciable utility property owned by the utility. 

PART 4. WATER DEVELOPMENT 
SECTION 4.00 I. Chapter 16, Water Code, is amended by adding Section 

16.1341 to read as follows: 
Sec. 16.1341. PAYMENT FOR RELEASES AND PASS-THROUGHS 

FROM STATE RESERVOIRS. (a) If the commission orders, for the purpose of 
maintaining the ecological health of any bay and estuary system, a release or 
pass-through of appropriated water from an existing reservoir owned in part by the 
board on September I, 1985, the board shall pay the amount necessary to pay all 
maintenance and operating costs associated with the storage and release of the 
water. 
--it>) If the order under Subsection (a) of this section results in a dedication that 
reduces the reservoir's firm yield water supply capability, the board is responsible 
for repayment of that portion of the construction cost indebtedness associated with 
that dedication. 

PART 5. WATER QUALITY 
ARTICLE A. CIVIL PENALTIES 

SECTION 5.001. Sections 26.122 and 26.123, Water Code (effective until 
pelegation of NPDES permit authority), are amended to read as follows: 

Sec. 26.122. CIVIL PENALTY. A person who violates any provision of this 
chapter or any rule, permit, or order of the commission [depattment] is subject to 
a civil penalty of not less than $50 nor more than $10,000 [$+;600] for each act of 
violation and for each day of violation to be recovered as provided in this 
subchapter. 

Sec. 26.123. ENFORCEMENT BY COMMISSION [DEPARTMENT]. (a) 
The commission shall diligently and uniformly enforce each of its rules, permits, 
and orders. · 

{Q2 Whenever it appears that a person has vi9lated or is violating or is 
threatening to violate any provision of this chapter or any rule, permit, or order of 
the commission [depa1tment], then the executive director may have a civil suit 
instituted in a district court for injunctive relief to restrain the person from 
continuing the violation or threat of violation, or for the assessment and recovery 
of a civil penalty of not less than $50 nor more than $10,000 [$+;600] for each act 
of violation and for each day of violation, or for both injunctive relief and civil 
penalty. · 

{fl [th}] On application for injunctive relief and a finding that a person is 
violating or threatening to violate any provision of this chapter or any rule, permit, 
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or order of the commission [ depat trnent ], the district court shall grarit the injunctive 
relief the facts may warrant. _ _ _ 

@ [(tj] At the request'uf the executive direct8r;li:fli(( attorney general shall 
institute and conduct a suit in the name of the State of Texas for injunctive relief 
or to recover the civil penalty or for both injunctive rielief and penalty as authorized 

- in Subsection (Q} [(aj] of this section. 
SECTION 5.002. Sections 26.122 and 26.123, Water Code (effective on 

delegation of NPDES permit authority), are amended to read as follows: 
Sec. 26.122. CIVIL PENAL TY. (a) A person who violates any provision of 

this chapter, other than Subsection (d) or Subsection (e) of Section 26.121 [zt-:-2-5-t], 
or who violates any rule, permit, or order of the commission [ depar hliellt] is subject 
to a civil penalty ofnot less than $50 nor more thaq $10,000 [$+,006] for each act 
of violation and for each day of violation to be recovered as provided in this 
subchapter. 

(b) A person who violates Subsection (d) or Subsection (e) of Section 26.121 
[zt-:-2-5-t] of this chapter is subject to a civil penalty 'of not more than $10,000 for 
each act of violation and for each day of violation, to be recovered as provided in 
this subchapter; provided, however, that in suits instituted pursuant to this 
subsection, the civil penalty, if any, assessed against the person who committed or 
who is committing the violation shall be no more than $10,000 [$+,006] for each 
act of violation and for each day of violation where the violation is of a limitation 
or condition included in a permit issued by the commission [ depat tment] prior to 
delegation by the Administrator of the United States Environmental Protection 
Agency of NPDES permit authority under Section 402(b) of the Federal Water 
Pollution Control Act, or of any limitation or condition included in an identified 
state supplement to an NPDES permit issued after NPDES permit delegation by the 
Administrator of the United States Environmental Protection Agency. 

Sec. 26.123. ENFORCEMENT BY COMMISSION [DEPARTMENT]. (a) 
The commission shall diligently and uniformly enforce each of its rules, permits, 
or orders. 1 

(Q} , Whenever .it appears that a person has iviolated or is violating or is 
threatening to violate any provision of this chapteq other than Subsection (d) or 
Subsection (e) of Section 26.121 [zt-:-2-5-t], or has violated or is violating, or is 
threatening to violate, any rule, permit, or order of the commission [department], 
then the executive director may have a civil suit instituted in a district court for 
injunctive relief to restrain _the person from contin~ing the violation or threat of 
violation, or for the assessment and recovery of a ci~ilipenalty of not less than $50 
nor more than $10,000 [$+,006] for each act of violation and for· each day of 
violation, or for both injunctive reJief and civil pem;ilty. · 

{9 [(b}] Whenever it appears that a person has violated or is violating, or is 
threatening to violate, Subsection [Subchapter] (d) <?r Subsection [Subchaptet] (e) 
of Section 26.121 [zt-:-2-5-t] of this chapter, then the executive director may have a 
civil suit instituted in a district court for injunctive relief to restrain the person from 
continuing the violation or threat of violation, or for the assessment and recovery 
of a civil penalty of not more than $10,000 for each act of violation and for each 
day of violation, or for both injunctive relief and civ~l penalty; provided, however, 
that in suits instituted pursuant to this subsection, the civil penalty, if any, assessed 
against the person who committed or who is committing the violation shall be no 
more than $10,000 [$+,006) for each act of violation and for each day of violation 
where the violation is of a limitation or condition included in a permit issued by 
the commission [board] prior to delegation by the' Administrator of the United 
States Environmental Protection Agency ofNPDES permit authority under Section 
402(b) of the Federal Water Pollution Control Act, or ofany limitation or condition 
included in an identified state supplement to an NPDES permit issued after NPDES 
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permit delegation by the Administrator of the United States Environmental 
Protection Agency. 

@ [(tj] On application for injunctive relief and a finding that a person is 
violating or threatening to violate any provision of this chapter or any rule, permit, 
or order of the commission [depa1 tment], the district court shall grant the injunctive 
relief the facts may warrant. 
~ [(cl}] At the request of the executive director, the attorney general shall 

institute and conduct a suit in the name of the State of Texas for injunctive relief 
or to recover the civil penalty or for both injunctive relief and penalty as authorized 
in Subsection .{Q2 [(a)] or if} [tb)] of this section. 

SECTION 5.003. Section 26.213, Water Code (effective until delegation of 
NPDES permit authority), is amended to read as follows: 

Sec. 26.213. CRIMINAL PENALTY. A person who violates the provisions 
of Section 26.212 of this code is guilty of a misdemeanor and on conviction is 
punishable by a fine ofnot less than $10 nor more than $10,000 [$+;600]. Each day 
that a violation occurs constitutes a separate offense. 

SECTION 5.004. Section 26.213, Water Code (effective on delegation of 
NPDES permit authority), is amended to read as follows: 

Sec. 26.213. CRIMINAL PENALTY. (a) A person who violates the 
provisions of Subsection (a) or Subsection (b) of Section 26.212 of this code is guilty 
of a misdemeanor and on conviction is punishable by a fine of not less than $10 
nor more than $10,000 [$+;600]. Each day that a violation occurs constitutes a 
separate offense. 

(b) A person who violates the provisions of Subsection (c), (d), or (e) of 
Section 26.212 is guilty of a misdemeanor and on conviction is punishable by a fine 
of not more than $25,000; provided, however, that violations of limitations or 
conditions included in permits issued by the commission prior to delegation by the 
Administrator of the United States Environmental Protection Agency of NPDES 
permit authority under Section 402(b) of the Federal Water Pollution Control Act, 
or violations oflimitations or conditions included in an identified state supplement 
to an NPDES permit issued after NPDES permit delegation by the Administrator, 
shall be punishable by a fine of not less than $10 nor more than $10,000 [$+;600]. 
Each day that a violation occurs constitutes a separate offense. 

SECTION 5.005. Subsections (a), (b), and (e), Section 26.268, Water Code, 
are amended to read as follows: 

(a) This section is cumulative of all penalties and enforcement provisions 
provided elsewhere to the commission [depaitment]. 

(b) Any person who violates any provision of this subchapter or of a 
commission [department] rule or order issued pursuant to this subchapter is subject 
to a civil penalty ofnot less than $100 nor more than $10,000 [$2;600] for each act 
of violation and for each day of violation. 

(e) The penalties authorized by this subchapter for discharges and spills shall 
not apply to any discharge or spill promptly reported and removed by the 
responsible party in accordance with the rules and orders of the commission 
[depaitment], unless the department finds that the discharge or spill is the result of 
the negligence of the responsible party. 

ARTICLE B. COMMENTS ON USE OF FRESH WATER 
SECTION 5.006. Section 27.0511, Water Code, is amended to read as 

follows: 
Sec. 27.0511. CONDITIONS OF CERTAIN PERMITS. (a) If the railroad 

commission receives an application for an injection well permit for a well that is 
to be used for enhanced recovery of oil, before a permit for the well may be granted, 
the railroad commission shall require the applicant for the permit to provide written 
information relating to the material that the applicant plans to inject into the well 
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for enhanced recovery purposes and to other material available to the applicant that 
might be used to inject into the well for enhanced recovery and shall make the 
determination required by Subsection {fl [th)] of this section. 

(b) At the time the railroad commission r~ceives. an application under 
Subsection (a) of this section; it shall give notice frFthe commission that an 
application covered by this section is being considered and shall supply the 
commission with a copy of the application and a request for commmission 
comment on the application. On receiving the information requested under 
Subsection (a) of this section, the railroad commission shall notify the commission 
that the information has been received and make the information available for the 
commission's inspection. The commission shall examine the application and 
information. Before the railroad commission considers the application, the 
commission shall submit to the railroad commission written comments regarding 
the use of fresh water under the permit and any problems that the commission 
anticipates will result from the use of fresh water under the permit. However, if the 
commission does not submit its written commentswithin 30 days after the request, 
the railroad commission may consider the application without the commission 
comments. . , 

{fl On receiving the information required by ~ubsection (a) of this section, 
the railroad commission shall consider the information at the same time it considers 
whether or not to grant the permit, and ifthe applicant proposes to inject fresh water 
into the injection well for enhanced recovery, the railroad commission shall 
consider whether or not there is some other solid, liquid, or gaseous substance that 
is available to the applicant and that is economically ~nd technically feasible for the 
applicant to use for enhanced recovery purposes. 

@ [(tj] If the railroad commission finds that there is a solid, liquid, or 
gaseous substance other than fresh water available and economically and technically 
feasible for use in enhanced recovery under the permit, the railroad commission 
shall in dude as a condition of the permit, if granted, that the permittee use the other 
substance found to be available and economically arid technically feasible and that 
the applicant not use fresh water or that the applicant use.fresh water only to the 
extent specifically stated in the permit. l ' 
~ [tel}] This section does not apply to injectioµ well permits that are in effect 

on September I, 1983. If fresh water is being injected into an injection well in an 
enhanced recovery program that is in effect on Septbmber 1, 1983, and after that 
time, another substance or material is used for injection for a period of time·, the 
injection well permit is not canceled, and a new permit under this chapter is not 
required if the operator plans at a later date to resume the use of fresh water for 
injection in that enhanced recovery program. _ \ 

ill [(e)] Injection well permits for wells that are used for enhanced recovery 
remain in force until canceled by the railroad commission. 

{g} [if)] No person may continue utilizing OF begin utilizing industrial or 
municipal waste as an injection fluid for enhanced recovery purposes without first 
obtaining a permit from the commission [ depai tmenl]. · 

ARTICLE C. ADMINISTRATIVE 1PENALTIES 
SECTION 5.007. Chapter 26, Water Code, is amended by adding Section 

26.136 to read as follows: 
Sec. 26.136. ADMINISTRATIVE PENAL TY. (a) If a person violates this 

chapter or a rule or order adopted or a permit issued under this chapter, the 
commission may assess a civil penalty against that person as provided by this 
section. 
~ The penalty may be in an amount not to exceed $10,000 a day for a person 
who violates this chapter or a rule, order, or permit. Each day a violation continues 
may be considered a separate violation for purposes of penalty assessment. 
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(c) In determining the amount of the penalty, the commission shall consider: 
(I) the nature, circumstances, extent, duration, and gravity of the 

prohibited acts with special emphasis on the hazard or potential hazard created to 
the health or safety of the public; 

(2) the impact of the violation on a receiving stream or underground 
water reservoir, on the property owners along a receiving stream or underground 
water reservoir, and on water users of a receiving stream or underground water 
reservoir; 

(3) with respect to the alleged violator: 
(A) the history and extent of previous violations; 
(B) the degree of culpability, including whether the 

violation was attributable to mechanical or electrical failures and whether the 
violation could have been reasonably anticipated and avoided; 

(C) the demonstrated good faith, including actions 
taken by the alleged violator to rectify the cause of the violation; 

(D) any economic benefit gained through the 
violation; and 

(E) the amount necessary to deter future violations; 
and 

(4) any other matters that justice may require. 
( d) If, after examination of a possible violation and the facts surrounding that 

possible violation, the executive director concludes that a violation has occurred, 
the executive director may issue a preliminary report stating the facts on which he 
based that conclusion, recommending that a civil penalty under this section be 
imposed on the person charged, and recommending the amount of that proposed 
penalty. The executive director shall base the recommended amount of the 
proposed penalty on the factors provided by Subsection (c) of this section, and the 
executive director shall analyze each factor for the benefit of the commission. 

(e) Not later than the 10th day after the date on which the report is issued, 
the executive director shall give written notice of the report to the person charged 
with the violation. The, notice shall include a brief summary of the charges, a 
statement of the amount of the penalty recommended, and a statement of the right 
of the person charged to a hearing on the occurrence of the violation, or the amount 
of the penalty, or both the occurrence of the violation and the amount of the 
penalty. 

(0 Not later than the 20th day after the date on which notice is received, the 
person charged either may give to the commission written consent to the executive 
director's report, including the recommended penalty, or may make a written 
request for a hearing. 

(g) If the person charged with the violation consents to the penalty 
recommended by the executive director or fails to timely respond to the notice, the 
commission by order shall either assess that penalty or order a hearing to be held 
on the findings and recommendations in the executive director's report. If the 
commission assesses the penalty recommended by the report, the commission shall 
give written notice to the person charged of its decision. 

(h) If the person charged requests, or the commission orders, a hearing, the 
commission shall call a hearing and give notice of the hearing. As a result of the 
hearing, the commission by order either may find that a violation has occurred and 
may assess a civil penalty, may find that a violation has occurred but that no.penalty 
should be assessed, or may find that no violation has occurred. All proceedings 
under this subsection are subject to the Administrative Procedure and Texas 
Register Act (Article 6252-13a, Vernon's Texas Civil Statutes). In making any 
penalty decision, the commission shall analyze each of the factors provided by 
Subsection (c) of this section. · · · 
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(i) The commission shall give notice of its decision to the person charged, and 
ifthe commission finds that a violation has occurred and has assessed a civil penalty, 
the commission shall give written notice to the person charged of its findings, of the 
amount of the penalty, and of his right to judicial review of the commission's order. 
If the commission is required to give notice of a civil penalty under this subsection 
or Subsection (g) of this section, the commission shall file notice of its decision in 
the Texas Register not later than the 10th day after the date on which the decision 
is adopted. , 

(j) Within the 30-day period immediately following the day on which the 
commission's order is final, as provided by Section 16( c ), Administrative Procedure 
and Texas Register Act (Article 6252-l 3a, Vernon's Texas Civil Statutes), the 
person charged with the penalty shall: 

( 1) pay the penalty in full; or 
1 

(2) if the person seeks judicial review of either· the fact of the 
violatfon or the amount of the penalty or of both the fact of the violation and the 
amount of the penalty: 

(A) forward the amount of the penalty to the 
commission for placement in an escrow account; or, 

(B) instead of payment: into an escrow account, post 
with the commission a supersedeas bond in a form ·approved by the commission 
for the amount of the penalty to be effective until all judicial review of the order 
or decision is final. 

(k) Failure to forward the money to or to post the bond with the commission 
within the time provided by Subsection (j) of this section results in a waiver of all 
legal rights to judicial review. Also, ifthe person charged fails to forward the money 
or post the bond as provided by Subsection (g) or (j) of this section, the commission 
or the executive director may forward the matter. to the attorney general for 
enforcement. 

(I) Judicial review of the order or decision of:the commission assessing the 
penalty shall be under the substantial evidence rule and shall be instituted by filing 
a petition with a district court in Travis County, as provided by Section 19, 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 
. (m) A penalty collected under this section shall be deposited in the state 
treasury to the credit of the general revenue fund. · 1 

(n) Notwithstanding any other provision to the contrary, the commission 
may compromise, modify, or remit, with or without condition, any civil penalty 
imposed under this section. i 

( o) Payment of an administrative penalty under this section shall be full and 
complete satisfaction of the violation for which the administrative penalty is 
assessed and shall preclude any other civil or criminal penalty for the same 
violation. 

SECTION 5.008. Chapter 27, Water Code, is amended by adding Section 
27.1015 to read as follows: i 

Sec. 27.1015. ADMINISTRATIVE PENALTY. (a) If a person violates the 
provisions of this chapter under the jurisdiction of the commission, a rule adopted 
by the commission, or an order adopted or permit issued by the commission under 
this chapter, the commission may assess a civil penalty against that person as 
provided by this section. , 

(b) The penalty may be in an amount not to exceed $10,000 a day for a person 
who violates this chapter or a rule, order, or permit. Each day a violation continues 
may be considered a separate violation for purposes of penalty assessment. 

(c) In determining the amount of the penalty, the commission shall consider: 
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(I) the nature, circumstances, extent, duration, and gravity of the 
prohibited acts with special emphasis on the hazard or potential hazard created to 
the health or safety of the public; 

(2) the impact of the violation on a receiving stream or underground 
water reservoir, on the property owners along a receiving stream or underground 
water reservoir, and on water users of a receiving stream or underground water 
reservoir; 

(3) with respect to the alleged violator: 
(A) the history and extent of previous violations; 
(B) the degree of culpability, including whether the 

violation was attributable to mechanical or electrical failures and whether the 
violation could have been reasonably anticipated and avoided; 

(C) the demonstrated good faith, including actions 
taken by the alleged violator to rectify the cause of the violation; 

(D) any economic benefit gained through the 
violation; and 

(E) the amount necessary to deter future violations; 
and 

(4) any other matters that justice may require. 
(d) If, after examination ofa possible violation and the facts surrounding that 

possible violation, the executive director concludes that a violation has occurred, 
the executive director may issue a preliminary report stating the facts on which he 
based that conclusion, recommending that a civil penalty under this section be 
imposed· on the person charged, and recommending the amount of that proposed 
penalty. The executive director shall base the recommended amount of the 
proposed penalty on the factors provided by Subsection (c) of this section, and the 
executive director shall analyze each. factor for the benefit of the commission. 

(e) Not later than the 10th day after the date on which the report is issued, 
the executive director shall give written notice of the report to the person charged 
with the violation. The notice shall include a brief summary of the charges, a 
statement of the amount of the penalty recommended, and a statement of the right 
of the person charged to a hearing on the occurrence of the violation or the amount 
of the penalty or both the occurrence of the violation and the amount of the penalty. 

(Q Not later than the 20th day after the date on which notice is received, the 
person charged either may give to the commission written consent to the executive 
director's report, including the recommended penalty, or may make a written 
request for a hearing. 

(g) If the person charged with the violation consents to the penalty 
recommended by the executive director or fails to timely respond to the notice, the 
commission by order shall either assess that penalty or order a hearing to be held 
on the findings and recommendations in the executive director's report. If the 
commission assesses the penalty recommended by the report, the commission shall 
give written notice to the person charged of its decision. 

(h) If the person charged requests, or the commission orders;'a hearing, the 
commission shall call a hearing and give notice of the hearing. As a result of the 
hearing, the commission by order either may find that a violation has occurred and 
may assess a civil penalty, may find that a violation has occurred but that no penalty 
should be assessed, or may· find that no violation has occurred. All proceedings 
under this subsection are subject to the Administrative Procedure and Texas 
Register Act (Article 6252-13a, Vernon's Texas Civil Statutes). In making any 
penalty decision, the commission shall analyze each of the factors provided by 
Subsection (c) of this section. 

(i) The commission shall give notice of its decision to the person charged, and 
ifthe commission finds that a violation has occurred and has assessed a civil penalty, 
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the commission shall give written notice to the person charged of its findings, of the 
amount of the penalty, and of his right to judicial review of the commission's order. 
If the commission is required Jo give notice of a civil.penalty under this subsection 
or Subsection (g) of this section, the commission shall file ·notice of its decision in 
the Texas Register not later than the 10th day after the date on which the decision 
is adopted. 

(j) Within the 30-day period immediately following the day on which the 
commission's order is final, as provided by Section 16(c), Administrative Procedure 
and Texas Register Act (Article 6252-13a, Vernon's Texas Civil Statutes), the 
person charged with the penalty shall: 

( 1) pay the penalty in full; or 
(2) if the person seeks judicial review of either the fact of the 

violation or the amount of the penalty or of both the fact of the violation and the 
amount of the penalty: 

(A) forward the amount of the penalty to the 
commission for placement in an escrow account; ot 

(B) instead of payment into an escrow account, post 
with the commission a supersedeas bond in a form approved by the commission 
for the amount of the penalty to be effective until all judicial review of the order 
or decision is final. 

(k) Failure to forward the money to or to post the bond with the commission 
within the time provided by Subsection (j) of this section results in a waiver of all 
legal rights to judicial review. Also, ifthe person charged fails to forward the money 
or post the bond as provided by Subsection (g) or (j) of this section, the commission 
or the executive director may forward the matter to the attorney general for 
enforcement. 

(I) Judicial review of the order or decision of the commission assessing the 
penalty shall be under the substantial evidence rule and shall be instituted by filing 
a petition with a district court in Travis County, as provided by Section 19, 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

(m) A penalty collected under this section shall be deposited in the state 
treasury to the credit of the general revenue fund. 1 -

(n) Notwithstanding any other provision to the contrary, the commission 
may compromise, modify, or remit, with or without condition, any civil penalty 
imposed under this section. 

( o) Payment of an administrative penalty under this section shall be full and 
complete satisfaction of the violation for which the administrative penalty is 
assessed and shall preclude any other civil or criminal penalty for the same 
violation. 1 

SECTION 5.009. Chapter 28, Water Code, is amended by adding Section 
28.067 to read as follows: 

Sec. 28.067. ADMINISTRATIVE PENALTY. (a) If a person violates this 
chapter or a rule or order adopted or a permit issued under this chapter, the 
commission may assess a civil penalty against that person as provided by this 
section. 
~ The penalty may be in an amount not to exceed $10,000 a day for a person 
who knowingly violates this chapter or a rule, order, or permit. For all other 
violations, the penalty may be in an amount not to exceed $5,000 a day. Each day 
a violation continues may be considered a separate violation for purposes of penalty 
assessment. · 

(c) In determining the amount of the penalty, the commission shall consider: 
( l) the nature, circumstances, extent, duration, and gravity of the 

prohibited acts with special emphasis on the hazard created to the health or safety 
of the public; 
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(2) the impact of the violation on a receiving stream or underground 
water reservoir, on the property owners along a receiving stream or underground 
water reservoir, and on water users of a receiving stream or underground water 
reservoir; 

(3) with respect to the alleged violator: 
(A) the history and extent of previous violations; 
(B) the degree of culpability, including whether the 

violation was attributable to mechanical or electrical failures and whether the 
violation could have been reasonably anticipated and avoided; 

(C) the demonstrated good faith, including actions 
taken by the violator to rectify the cause of the violation; 

(D) any economic benefit gained through the 
violation; and 

(E) the amount necessary to deter future violations; 
and 

(4) any other matters that justice may require. 
( d) If, after examination of a possible violation and the facts surrounding that 

possible violation, the executive director concludes that a violation has occurred, 
the executive director may issue a preliminary report stating the facts on which he 
based that conclusion, recommending that a civil penalty under this section be 
imposed on the person charged, and recommending the amount of that proposed 
penalty. The executive director shall base the recommended amount of the 
proposed penalty on the factors set forth in Subsection (c) of this section, and the 
executive director shall analyze each factor for the benefit of the commission. 

(e) Not later than the 10th day after the date on which the report is issued, 
the executive director shall give written notice of the report to the person charged 
with the violation. The notice shall include a brief summary of the charges, a 
statement of the amount of the penalty recommended, and a statement of the right 
of the person charged to a hearing on the occurrence of the violation, or the amount 
of the penalty, or both the occurrence of the violation and the amount of the 
penalty. 

(0 Not later than the 20th day after the date on which notice is received, the 
person charged either may give to the commission written consent to the executive 
director's report, including the recommended penalty, or may make a written 
request for a hearing. 

(g) If the person charged with the violation consents to the penalty 
recommended by the executive director or fails to timely respond to the notice, the 
commission by order shall either assess that penalty or order a hearing to be held 
on the findings and recommendations in the executive director's report. If the 
commission assesses the penalty recommended by the report, the commission shall 
give written notice to the person charged of its decision. 

(h) If the person charged requests, or the commission orders, a hearing, the 
commission shall call a hearing and give notice of the hearing. As a result of the 
hearing, the commission by order either may find that no violation has occurred, 
that a violation has occurred but no penalty should be assessed, or that a violation 
has occurred and a penalty should be assessed. All proceedings under this subsection 
are subject to the Administrative Procedure and Texas Register Act (Article 
6252-13a, Vernon's Texas Civil Statutes). In making any penalty decision, the 
commission shall analyze each of the factors set forth in Subsection (c) of this 
section. 
-W The commission shall give notice of its decision to the person charged, and 
ifthe commission finds that a violation has occurred and has assessed a civil penalty, 
the commission shall give written notice to the person charged of its findings, of the 
amount of the penalty, and of his right to judicial review of the commission's order. 
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If the commission is required to give notice of a civil penalty under this subsection 
or Subsection (g) of this section, the commission shall file;notice of its decision in 
the Texas Register not later than the 10th day after the date on which the decision 
is adopted. 

(j) Within the 30-day period immediately following the day on which the 
commission's order is final, as provided by Section 16(c), Administrative Procedure 
and Texas Register Act (Article 6252-13a, Vernon's Texas Civil Statutes), the 
person charged with the penalty shall: 

(l) pay the penalty in full; or 
(2) if the person seeks judicial review of either the fact of the 

violation or the amount of the penalty or of both the fact of the violation and the 
amount of the penalty: · 

(A) forward the amount of the penalty to the 
commission for placement in an escrow account; or 

(B) instead of payment into an escrow account, post 
with the commission a supersedeas bond in a form approved by the commission 
for the amount of the penalty to be effective until all judicial review of the order 
or decision is final. 

(k) Failure to forward the money to or to post the bond with the commission 
within the time provided by Subsection (j) of this section results in a waiver of all 
legal rights to judicial review. Also, ifthe person charged fails to forward the money 
or post the bond as provided by Subsection (g) or (j) of this section, the commission 
or the executive director may forward the mattet to the attorney general for. 
enforcement. ' 

(1) Judicial review of the order or decision of the commission assessing the 
penalty shall be under the substantial evidence rule and shall be instituted by filing 
a petition with a district court in Travis County, as provided by Section 19, 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). . 

(in) A penalty collected under this section shall be deposited in the state 
treasury to the credit of the general revenue fund. 

(n) Notwithstanding anything to the contrary, the commission may 
compromise, modify, or remit, with or without condition, any civil penalty imposed 
under this section. 

(o) Payment ofan administrative penalty under this section shall be full and 
complete satisfaction of the violations for which the administrative penalty is 
assessed and shall preclude any other' civil or criminal penalty for the same 
violation. 

ARTICLED. CERTIFICATE OF COMPETENCY 
SECTION 5.010. Chapter 26, Water Code, is amended by adding Section 

26.0301 to read as follows: i 
Sec. 26.0301. CERTIFICATE OF COMPE1i'ENCY. (a) The holders of 

permits to discharge wastewater from a sewage treatment facility shall employ a 
treatment plant operator holding a valid certificate of competency issued under the 
direction of the commission. 

(b) Every person, company, corporation, firm; or partnership that employs 
sewage treatment plant operators and is in the business of providing as a sewage 
treatment facility operations must hold a valid certificate of competency issued 
under the direction of the commission. Any employee of a person, company, 
corporation, firm, or partnership who will be operating a sewage treatment facility 
must hold a valid certificate of competency issued under the direction of the 
commission. . 

( c) The commission may suspend or revoke the certificate of competency for 
sewage treatment fatility operation of an individual ~reatment facility operator or 

I 
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a sewage treatment facility operations company, after notice and hearing before the 
commission, if the holder of a certificate of competency is responsible for violating 
a discharge permit of a sewage treatment plant. 

(d) The holder of a certificate of competency is not subject to the revocation 
or suspension of the certificate of competency under Subsection ( c) of this section 
if: 

( l) the holder of a certificate is unable to properly operate the sewage 
treatment facility due to the refusal of the permittee to authorize necessary 
expenditures to operate the sewage treatment facility properly; or 

(2) failure of the sewage treatment facility to comply with its 
discharge permit results from faulty design of the sewage treatment facility. 

PART 6. SOLID WASTE DISPOSAL 
SECTION 6.001. The Solid Waste Disposal Act (Article 4477-7, Vernon's 

Texas Civil Statutes) is amended by adding Section 8b to read as follows: 
Sec. 8b. (a) If a person violates the provisions of this Act relating to solid waste 

under the jurisdiction of the commission or a rule or order relating to solid waste 
under the jurisdiction of the commission adopted or a solid waste permit or 
registr.ation issued by the commission under this Act, the commission may assess 
a civil penalty against that person as provided by this section. 

(b) The penalty may be in an amount not to exceed $10,000 a day for a person 
who violates this chapter or a rule, order, or permit. Each day a violation continues 
may be considered a separate violation for purposes of penalty assessment. 

(c) In determining the amount of the penalty, the commission shall consider: 
(l) the nature, circumstances, extent, duration, and gravity of the prohibited 

acts with special emphasis on the hazard or potential hazard created to the health 
or safety of the public; 

(2) the impact of the violation on a receiving stream or underground water 
reservoir, on the property owners along a receiving stream or underground water 
reservoir, and on water users of a receiving stream or underground water reservoir; 

(3) with respect to the alleged violator: 
(A) the history and extent of previous violations; 
(B) the degree of culpability, including whether the violation was attributable 

to mechanical or electrical failures and whether the violation could have been 
reasonably anticipated and avoided; 

(C) the demonstrated good faith, including actions taken by the alleged 
violator to rectify the cause of the violation; 

(D) any economic benefit gained through the violation; and 
(E) the amount necessary to deter future violations; and 
(4) any other matters that justice may require. 
( d) If, after examination of a possible violation and the facts surrounding that 

possible violation, the executive director concludes that a violation has occurred, 
the executive director may issue a preliminary report stating the facts on which he 
based that conclusion, recommending that a civil penalty under this section be 
imposed on the person charged, and recommending the amount of that proposed 
penalty. The executive director shall base the recommended amount of the 
proposed penalty on the factors provided by Subsection (c) of this section, and the 
executive director shall analyze each factor for the benefit of the commission. 

(e) Not later than the 10th day after the date on which the report is issued, 
the executive director shall give written notice of the report to the person charged 
with the violation. The notice shall include a brief summary of the charges, a 
statement of the amount of the penalty recommended, and a statement of the right 
of the person charged to a hearing on the occurrence of the violation, or the amount 
of the penalty, or both the occurrence of the violation and the amount of the 
penalty. 
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· (0' Not later than the 20th day after the date on which notice is received, the 
person charged either may give to the commission written consent to the executive 
director's report, including 'the~recommended penalty~ or;.:-inay make a written 
request for a hearing. 

(g) If the person charged with the violation consents to the penalty 
recommended by the executive director or fails to timely respond to the notice, the 
commission by order shall either assess that penalty or order a hearing to be held 
on the findings and recommendations in the executive director's report. If the 
commission assesses the penalty recommended by the report, the commission shall 
give written notice to the person charged of its decision. 

(h) If the person charged requests, or the commission orders, a hearing, the 
commission shall call a hearing and give notice of the hearing. As a result of the 
hearing, the commission by order either may find that: a violation has occurred and 
may assess a civil penalty, may find that a violation has occurred but that no penalty 
should be assessed, or may find that no violation has occurred. All proceedings 
under this subsection are subject to the Administrative Procedure and Texas 
Register Act (Article 6252-13a, Vernon's Texas Civil Statutes). In making any 
penalty decision, the commission shall analyze each of the factors provided by 
Subsection (c) of this section. 1 

(i) The commission shall give notice of its decision to the person charged, and 
ifthe commission finds that a violation has occurred arid, has assessed a civil penalty, 
the commission shall give written notice to the person charged of its findings, of the 
amount of the penalty, and of his right to judicial review of the commission's order. 
If the commission is required to give notice of a civil penalty under this subsection 
or Subsection (g) of this section, the commission shall file notice of its decision in 
the Texas Register not later than the 10th day after the date on which the decision 
is adopted. · · 

(j) Within the 30-day period immediately following the day on which the 
commission's order is final, as provided by Section 16(c), Administrative Procedure 
and Texas Register Act (Article 6252-13a, Vernon's Texas Civil Statutes), the 
person charged with the penalty shall: 

( 1) pay the penalty in full; or 
(2) if the person seeks judicial review of either the fact of the violation or the 

amount of the penalty or of both the fact of the violation and the amount of the 
penalty: , 

(A) forward the amount of the penalty to the commission for placement in 
an escrow account; or ' "' ,j 

(B) instead of payment into an escrow account" post with the commission a 
supersedeas bond in a form approved by the commission for the amount of the 
penalty to be effective until all judicial review of the order or decision is final. 

(k) Failure to forward the money to or to post the bond with the commission 
within the time provided by Subsection (j) of this section results in a waiver of all 
legal rights to judicial review. Also, ifthe person charged fails to forward the money 
or post the bond as provided by Subsection (g) or (j) ofthis section, the commission 
or the executive director may forward the matter to the attorney general for 
enforcement. 

(I) Judicial review of the order or decision of the commission assessing the 
penalty shall be under the substantial evidence rule and shall be instituted by filing 
a petition with a district court in Travis County, as provided by Section 19, 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes). 

(m) A penalty collected under this section shall be deposited in the state 
treasury to the credit of the general revenue fund. 
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(n) Notwithstanding any other provision to the contrary, the commission 
may compromise, modify, or remit, with or without condition, any civil penalty 
imposed under this section. 

( o) Payment of an administrative penalty under this section shall be full and 
complete satisfaction of the violation for which the administrative penalty is 
assessed and shall preclude any other civil or criminal penalty for the· same 
violation. · 

PART 7. TEXAS DEPARTMENT OF HEALTH 
SECTION 7.001. Section 3, Solid Waste Disposal Act (Article 4477-7, 

Vernon's Texas Civil Statutes), is amended to read as follows: 
Sec. 3. (a) The department is hereby designated the state solid waste agency 

with respect to the management of municipal solid waste other than hazardous 
municipal waste, and shall be the coordinating agency for all municipal solid waste 
activities other than activities relating to hazardous municipal waste. The 
department shall be guided by the board of health in its activities relating to 
municipal solid waste other than hazardous municipal waste. The department shall 
seek the accomplishment of the purposes of this Act through the control of all 
aspects of municipal solid waste management other than management of hazardous 
municipal waste by all practical and economically feasible methods consistent with 
the powers and duties given the department under this Act and other existing 
legislation. The department has the powers and duties specifically prescribed in this 
Act and all other powers necessary or convenient to carry out its responsibilities. 
The department shall consult with the department of water resources with respect 
to the water pollution control and water quality aspects, and with the Texas Air 
Control Board with respect to the air pollution control and ambient air quality 
aspects, of the mattel'S placed under the jurisdiction of the department by this Act. 

(b) The department of water resources is hereby designated the state solid 
waste agency with respect to the management of all industrial solid waste and 
hazardous municipal waste, and shall be the coordinating agency for all industrial 
solid waste activities and hazardous municipal waste activities. The department of 
water resources shall seek the accomplishment of the purposes of this Act through 
the control of all aspects of industrial solid waste management and hazardous 
municipal waste management by all practical and economically feasible methods 
consistent with the powers and duties given it under this Act and other existing 
legislation. The department of water resources has the powers and duties specifically 
prescribed in this Act and all other powers necessary or convenient to carry out its 
responsibilities. The department of water resources shall consult with the 
department with respect to the public health aspects, and with the Texas Air Control 
Board with respect to the air pollution control and ambient air quality aspects, of 
the matters placed under the jurisdiction of the department of water resources by 
this Act. 

(c) Where both municipal solid waste and industrial solid waste, except Class 
I industrial solid waste which is not routinely collected with municipal solid waste 
and hazardous waste, are involved in any activity of management of solid waste, the 
department is the state agency responsible and has jurisdiction over the activity; 
and, with respect to that activity, the department may exercise all of the powers, 
duties and functions vested in the department by this Act. Class I industrial solid 
waste and hazardous waste [unde1 the jmisdiction of the depmtment of wate1 
1esomces] may be accepted in a municipal solid waste facility if authorizedin 
writing by the department with the written concurrence of the department of water 
resources. Solid waste[, including hazatdous waste,] under the jurisdiction of the 
department may be accepted in an industrial solid waste facility, if authorized in 
writing by the department of water resources with the written concurrence of the 
department. 
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(d) The department is designated under Chapter 72, Acts of the 57th 
Legislature, Regular Session, 1961, as amended (ArtiCle 4_590f, Vernon's Texas Civil 
Statutes), as the state agency\~'lth respect to regulatinfntdfoactive waste activities 
that are not preemptively regulated by the federal government. The department Qf 
water resources has all powers under the Solid Waste Disposal Act, as amended 
(Article 4477-7, Vernon's Texas Civil Statutes), necessary or convenient to carry out 
responsibilities concerning the regulation of the management of hazardous [solid] 
waste components of any radioactive wastes under the department's [its] 
jurisdiction. The department of water resources shall consult with the department 
with regard to regulation and management under this subsection and may not adopt 
any rules or engage in any management activities under this subsection that are in 
conflict with state or federal laws and rules relating to regulation of radioactive 
wastes. 
-----sECTION 7.002. Subsections (b) and (c), Section 4, Solid Waste Disposal 
Act (Article 4477-7, Vernon's Texas Civil Statutes), are amended to read as follows: 

(b) The department is authorized to develop a state [municipal] solid waste 
plan for all solid waste under its jurisdiction, and the department of water resources 
is authorized to develop a state [industrial] solid waste plan for all solid waste under 
its jurisdiction. The state agencies shall coordinate the solid waste plans developed. 
Before a state agency adopts its solid waste plan or makes any significant 
amendments to the plan, the Texas Air Control Borlrd shall have the opportunity 
to comment and make recommendations on the p~oposed plan or amendments, 
and shall be given such reasonable time to do so as the state agency may specify. 

(c) Each state agency may adopt and promulgate rules consistent with the 
general intent and purposes of this Act, and establish minimum standards of 
operation for all aspects of the management and control of the solid waste over 
which it has jurisdiction under this Act. In developiilg rules relating to hazardous 
·waste, the department of water resources [each state agency ]"shall consult with the 
department, the State Soil and Water Conservation Board, the Bureau of Economic 
Geology of The University of Texas at Austin, and other appropriate state sources. 
The department of water resources ['.Vithin one yeai after the effective date of this 
Act, each state agency] shall adopt rules that: 

( 1) condition issuance of a permit for a new hazardous waste management 
facility or the areal expansion of an existing hazardous waste management facility 
on selection of a facility site that reasonably minimizes possible contamination of 
surface water and groundwater; 

(2) define the characteristics that make an area unsuitable for a hazardous 
waste management facility including, but not limited to, consideration of: 

(A) flood hazards; · · 
(B) discharge from or recharge to a groundwater aquifer; or 
(C) soil conditions; 
(3) prohibit issuance of a permit for a new hazardous waste management 

facility or an areal expansion of an existing hazardous waste management facility 
if the facility is to be located in an area determined to be unsuitable under rules 
adopted by the department of water resources [agency] unless the design, 
construction, and operational features of the facility will prevent adverse effects 
from unsuitable site characteristics; and 

(4) require persons who generate, transport, process, store, or dispose of Class 
I industrial solid waste or hazardous waste to provide recordkeeping and use a 
manifest or other appropriate system to assure that such wastes are transported to 
a processing, storage, or disposal facility permitted or :otherwise authorized for that 
purpose. "! · 

In adopting rules under Paragraphs ( 1 )-(3) of this section, the department of 
water resources [state agencies] may distinguish between solid waste facilities based 

' . 
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on type or hazard of hazardous wastes managed and the type of waste management 
method used. 

SECTION 7.003. Subsection (b), Section 8, Solid Waste Disposal Act 
(Article 4477-7, Vernon's Texas· Civil Statutes), is amended to read as follows: 

(b) Criminal Penalties. ( 1) Any person who knowingly: 
(A) transports, or causes to be transported for storage, processing, or disposal, 

any hazardous waste to any location which does not have a permit as required by 
the department of water resources [a state agency] exercising jurisdiction under 
Section 4 of this Act; 

(B) stores, processes, or disposes, or causes to be stored, processed, or 
disposed, any hazardous waste without having obtained a permit as required by the 
department of water resources [a state agency] exercising jurisdiction under Section 
4 of this Act or in knowing violation of any material condition or requirement of 
a permit; 

(C) makes, or causes to be made, any false material statement or 
representation in any application, label, manifest, record, report, permit, or other 
document filed, maintained, or used for purposes of compliance with any 
requirement of this Act applicable to hazardous waste; or 

(D) generates, transports, stores, processes, or disposes of, or otherwise 
handles, or causes to be generated, transported, stored, processed, disposed of, or 
otherwise handled, any hazardous waste (whether such activity took place before or 
after the date of enactment of this section) and who knowingly destroys, alters, or 
conceals, or causes to be destroyed, altered, or concealed, any record required to be 
maintained under the rules promulgated by the department of water resources [state 
agency] under this Act, 

shall be subject, upon conviction, to a fine of not less than $100.00 nor more 
than $25,000.00 for each act of violation and each day of violation, or to 
imprisonment not to exceed 180 days, or both. If the conviction is for a violation 
committed after a first conviction of such person under this Section 8(b), 
punishment shall be by a fine of not less than $200.00 nor more than $50,000.00 
for each day of violation, or by imprisonment not to exceed one year, or both. 

SECTION 7.004. Subsection (a), Section 12, Chapter 178, Acts of the 49th 
Legislature, Regular Session, 1945 (Article 4477-1, Vernon's Texas Civil Statutes), 
is amended to read as follows: 

(a) Every person, firm, corporation, public or private, contemplating the 
establishment of any drinking water supply or sewage disposal system for public use 
shall, previous to construction thereof, submit completedrplans and specifications 
therefor to the State Department ofHealth and the said Department shall approve 
same; provided said plans conform to the water safety and stream pollution laws 
of this state. The said water supply or sewage disposal system shall be established 
only after approval has been given by the State Department of Health. To avoid 
duplication of review by state agencies, the State Department of Health approval 
is not required for drinking water supply or sewage disposal systems for public use 
ifthe plans and specifications are required by law to be approved by the Texas Water 
Commission. 

SECTION 7.005. Section 20, Chapter 178, Acts of the 49th Legislature, 
Regular Session, 1945 (Article 4477-1, Vernon's Texas Civil Statutes), is amended 
to read as follows: 

Sec. 20. [(a) The management of every public sewerage treatment plant shall 
employ a sewerage plant operator holding a valid certificate of competency issued 
under the direction of the Texas State Department of Health. Such sewerage plant 
operator shall be in charge of said plant. This certificate shall not apply to sewerage 
treatment plants using septic tanks and subsoil treatment. 

[(b)] The Texas State Department of Health shall take all necessary 
procedure~ essential to the protection of any spring, well, pond, lake, reservoir, or 
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other streams in Texas, from any condition or pollution resulting from sewage, that 
may endanger the public he.al th, and shall have full authorj:ty to enforce all the laws 
of this state relating therefi( ' ' · · "'' ''!":'!'::;. 

PART 8. WATER WELL DRILLERS 
SECTION 8.001. Section 2, The Water Well Drillers Act (Article 762le, 

Vernon's Texas Civil Statutes), is amended to read as follows: 
Sec. 2. DEFINITIONS. The following words.and phrases as used in this Act 

shall have the following meanings unless a different meaning clearly appears from 
the context. The singular form shall also mean plural form and the masculine 
gender shall also include the feminine and neuter genders. 

(a) "Person" shall mean any individual, whether or not connected with a firm, 
partnership, association, corporation, or any other group or combination acting as 
a unit. · 

(b) "Board" shall mean the Texas Water Well Drillers Board. 
(c) "Executive director" shall mean the executive director of the Texas 

[Depaitment of] Water Commission [Resources]. 
(d) "Commission" ["Department"] shall meiln the Texas [Department of] 

Water Commission [Resources]. 
(e) "Water well" shall mean any artificial excavation constructed for the 

purpose of exploring for or producing ground water. The term, however, shall not 
include any test or blast holes in quarries or mines, or any well or excavation for 
the purpose of exploring for, or producing oil, gas, or any other minerals unless the 
holes are used to produce ground water. 

(t) "Water well driller" shall mean any person (including owner, operator, and 
drilling supervisor) who engages for compensation in the drilling, boring, coring, or 
construction of any water well in this State. The tetm, however, shall not include 
any person who drills, bores, cores, or constructs a water well on his own property 
for his own use or a person who assists in the construction of a water well under 
the direct supervision of a licensed water well driller and is not primarily responsible 
for the drilling "Operations. . 

(g) "Licensed water well driller" shall mean any person who holds a license 
issued by the State of Texas pursuant to the provisfons of this Act. 

(h) "Pollution" shall mean the changing of the physical, thermal, chemical, 
or biological quality of, or the contamination of, any water in a way that makes the 
water harmful to humans, animal life, vegetation,' or property or to the public 
health, safety, or welfare or that impairs the usefulness or the public enjoyment of 
the water for any lawful or reasonable purpose. · 

(i) "Well log" shall mean a log accurately kept, at the time of drilling, showing 
the depth, thickness, character of the different strata penetrated, location of 
water-bearing strata, depth, size and character of casing installed, together with any 
other data or information required by the Board, on forms prescribed bythe Board. 

(j) "Water Well Drillers Board" shall mean an examining board consisting of 
nine (9) members, all of whom shall be voting members appointed by the Governor 
with the advice and consent of the Senate as hereinafter provided. 

(k) "License fee" shall mean the initial fee to be paid by a driller under this 
Act. . 

(I) "Renewal fee" shall mean that fee paid by a previously licensed driller. 
(m) "Examination fee" shall mean that non-refundable fee required of each 

applicant for each examination. 
SECTION 8.002. Subsections (c), (d), (e), and (g), Section 3, The Water Well 

Drillers Act (Article 7621e, Vernon's Texas Civil Statutes), are amended to read as 
follows: 

(c) At the time of making application, each applicant shall pay to the 
commission [depaitment] the required examination fee which shall be 



2058 SENA TE JOURNAL-REGULAR SESSION 

non-refundable; and the successful candidates upon notification of eligibility shall 
pay to the commission [depa1tment] the license fee. 

( d) All licenses issued under this Act shall expire on August 31 of each year; 
and on or before that day, each person holding a license shall pay to the commission 
[depa1tment] an annual renewal fee. The commission [depattment] shall notify 
each licensee in writing of the licensee's impending license expiration at least 30 
days before the expiration and shall attempt to obtain from each li.censee a signed 
statement confirming receipt of the notice. A person may renew his unexpired 
license by paying to the commission [depaitment] before the expiration date of the 
license the required renewal fee. If a person's license has been expired for 90 days 
or less, the person may renew the license by paying to the commission [depa1tment] 
the required renewal fee and a fee that is one-half of the examination fee for the 
license. If a person's license has been expired for more than 90 days but less than 
two years, the person may renew the license by paying to the commission 
[depa1tment] all unpaid renewal fees and a fee that is equal to the examination fee 
for the license. If a person's license has been expired for two years or more, the 
person may not renew the license. The person may obtain a new license by 
submitting to reexamination and complying with the requirements and procedures 
for obtaining an original license. 

(e) The commission [depa1tment] shall maintain a current register of 
licensees. 

(g) A duplicate license to replace a lost or destroyed license shall be issued by 
the commission [depa1tment] upon proper application and payment of a fee. 

SECTION 8.003. Sections 4 and 5, The Water Well Drillers Act (Article 
762le, Vernon's Texas Civil Statutes), are amended to read as follows: 

Sec. 4. ENDORSEMENT. The Board may develop rules specifying grounds 
by which the commission [depaitment] may waive any license requirement for an 
applicant with a valid license from another state having license requirements 
substantially equivalent to those of this state. 

Sec. 5. REPORTING OF WELL LOGS. Every licensed water well driller 
drilling, deepening or otherwise altering a water well within this State shall make 
and keep, or cause to be made and kept, a legible and accurate well log, and within 
30 days from the completion or cessation of drilling, deepening or otherwise altering 
such a water well, shall deliver or transmit by certified mail a copy of such well log 
to the commission [depaitment], and the owner thereof or the person having had 
such well drilled. Each copy of a well log, other than a commission [depaitment] 
copy, shall include the name, mailing address, and telephone number of the Board 
and the department. The well log required herein shall at the request in writing to 
the commission [depaitment], by certified mail, by the owner or the person having 
such well drilled be held as confidential matter and not made of public record. 

SECTION 8.004. Subsections (d) and (n), Section 6, The Water Well Drillers 
Act (Article 7621e, Vernon's Texas Civil Statutes), are amended to read as follows: 

(d) A Board member or an employee of the Board or the commission 
[depaitment] connected with the administration of this Act may not be an officer, 
employee, or paid consultant of a trade association in the water well drilling industry 
and may not be related within the second degree by affinity or consanguinity to a 
person who is an officer, employee, or paid consultant of a trade association in the 
regulated industry. 

(n) Administration of examination: 
( 1) The commission [ depai tment] shall offer examinations prepared by the 

Board at least once a year and more frequently if more than 10 persons petition the 
Board for an additional examination, or the Board should so provide. 

(2) The examination shall be so administered so that the one who grades an 
examination does not know whose paper he is grading. 
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(3) The commission [depm trnent] shall maintain files of examination papers. 
Not later. than the 30th da)'. iifter, the date a licensing1.ex~m~P:ation is a~ministered 
under this Act, the comm1ss1on [depa1trnent] shall notify ·each exammee of the 
results of the examination. A person, at any time within six months of the date that 
he is notified of the results of an examination, is entitled to inspect his examination 
paper during normal business hours at the commission's [pepmtment's] offices for 
the purpose of challenging the propriety of the questions, the method of grading, 
and the accuracy of grading. If requested in writing by a person who fails the 
licensing examination administered under this Act, tJ:i.e commission [depmtment] 
shall furnish the person with an analysis of the pyrson's performance on the 
examination. · 

SECTION 8.005. Subsection (c), Section 9, The Water Well Drillers Act 
(Article 762 le, Vernon's Texas Civil Statutes), is amended to read as follows: 

(c) Service of citation on the Board must be accomplished within thirty (30) 
days after the date the petition was filed. Citation may be served on the Executive 
Director [of the depmtment] or on any member of the Water Well Drillers Board. 

SECTION 8.006. Sections 10, 11, 12, and 17, The Water Well Drillers Act 
-(Article 7621e, Vernon's Texas Civil Statutes), are amended to read as follows: 

Sec. 10. DUTIES OF THE COMMISSION [DEPARTMENT]. (a) The 
commission [depa1tment] shall furnish the Board with necessary clerical services, 
including space for holding examinations; printing examinations; printing and 
mailing licenses; sending notices; collecting fees and issuing receipts; employing 
secretarial assistance; replying to routine requests for information; printing forms 
and information; typing all letters to be reproduced; maintaining records and 
completed examinations; and keeping records of receipts and disbursements; 
providing necessary legal services; and providing necessary investigative services, 
and the commission [depmtment] shall promulgate procedures and standards for 
plugging water wells. 

(b) The Board shall have access to information kept by the commission 
[depmtment] under this Act. · . ' 

( c) The commission [ depm tment] shall adopt the necessary procedural rules 
in order to carry out the imposed duties under this Section of this Act. 

(d) The commission_[depmtment] shall prepare information of consumer 
interest describing the regulatory functions of the Board and the Board's procedures 
by which consumer complaints are filed with and resolved by the Board. The 
commission [depmtmentl shall niake the informatidn available to the general 
public: and appropriate state agencies. ' 

(e) If a written complaint is filed with•the Board 'relating to a '1icensee, the 
commission [depat trnent], at least as frequently as quat'.terly, shall notify the parties 
to the complaint of the status of the complaint until \final disposition unless the 
notice would jeopardize an undercover investigation. The commission 
[depattment] shall maintain an information file about each complaint filed with the 
Board relating to a licensee. 

Sec. 11. DISPOSITION OF REVENUES. (a) The state auditor shall audit 
the financial transactions of the Board and commission '[deprutment] in connection 
with the administration of this Act during each fiscal biennium. 

(b) All money collected by the commission [ depat trnent] under the 
provisions of this Act shall be deposited in the State Treasury to the credit of a 
special fund to be known as the water well drillers fund and may be used only to 
administer this Act. 

(c) On or before January I of each year, the commission [depa1tment] shall 
submit in writing to the governor and the presiding officer of each house of the 
legislature a complete and detailed report accounting for funds received and 
disbursed under this Act by the commission [depmtment] and the Board during the 
preceding year. 
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Sec. 12. CIVIL PENAL TY. Any person who fails to comply with the 
provisions of this Act, or with any rule or regulation promulgated by the board or 
the commission [depa1tment] under this Act, shall be subject to a civil penalty in 
any sum not exceeding Ten Thousand Dollars ($10,000) [One Thousand Doliais 
($1,000)] for each day of noncompliance and for each act of noncompliance, as the 
court may deem proper. A firm, partnership, association, corporation, or other 
group or combination with which the person was connected in relation to the act 
of noncompliance is also subject to the civil penalty. The action may be brought 
by the board in any court of competent jurisdiction in the county where the 
offending activity is occurring or where the defendant resides. Full authority is also 
given the executive director to enforce by injunction, mandatory injunction or other 
appropriate remedy, in courts having jurisdiction in the county where the offending 
activity is occurring, the provisions of this Act. At the request of the board or the 
executive director, the Attorney General shall institute and conduct a suit in the 
name of the State of Texas for injunctive relief or to recover the civil penalty, or 
for both the injunctive relief and civil penalty, authorized in this section. Any party 
to a suit may appeal from a final judgment as in other civil cases. The obtaining of 
a license under the provisions of this Act by a person shall not act to relieve that 
person from liability under any statutory law or the Common Law. 

Sec. 17. TRANSFER OF FUNCTIONS. In the event that the functions of 
the commission [Texas Depa1tment of 'Nate1 Resomces] necessary to the proper 
implementation of its duties under this Act are transferred to any other agency, the 
authority given herein to the commission [Texas Depaitment ofWate1 Resomces] 
shall be transferred to such other agency. 

PART 9. IRRIGATORS 
SECTION 9.001. Subdivision (3), Section 1, Chapter 197, Acts of the 66th 

Legislature, 1979 (Article 8751, Vernon's Texas Civil Statutes), are amended to read 
as follows: 

(3) "Executive director" means the executive director of the Texas 
[Depaihitent of] Water Commission [Resomces]. 

SECTION 9.002. Subsections (b) and (g), Section 3, Chapter 197, Acts of 
the 66th Legislature, 1979 (Article 8751, Vernon's Texas Civil Statutes), are 
amended to read as follows: 

(b) Each member of the board and his or her successor shall be appointed by 
the governor with the advice and consent of the senate. Two members shall be 
members of the public not licensed under this Act, and four members shall be 
licensed irrigators who have been actively engaged in the practice of irrigation of the 
type licensed under this Act for a period ofat least five years. [A pe1son is not eligible 
fo1 appointment to the boaid if the pe1son has conhibuted mo1e than $1,000 on 
behalfofthe political candidacy of the govemo1 who makes the appointments under 
this Act.] Appointments to the board shall be made without regard to the race, 
creed, sex, religion, or national origin of the appointees. 

(g) Each member shall receive as compensation for his or her services an 
amount provided by the General Appropriations Act [$25 a day] for each day he 
or she- is actively engaged in official duties in addition to actual travel expenses. 

SECTION 9.003. Subsections (a) and (b), Section 5, Chapter 197, Acts of 
the 66th Legislature, 1979 (Article 8751, Vernon's Texas Civil Statutes), are 
amended to read as follows: 

(a) The board may employ an executive secretary to perform the duties and 
functions provided by this Act and as directed by the board. [On app10val of the 
boatd the executive sec1etaiy may contiact with the executive dilector fo1 staff 
necessaty to assist in the administiation of this Act. In the event staff is unavailable 
tlnough conhac-t, the executive sec1etmy with apptoval of the boatd and the 
executive diiect01 may employ such staff.] 



SUNDAY, MAY 26, 1985 2061 

(b) The executive director shall provide neces~ry services [as available] to 
assist the executive secretary and the board in performingtl~1eir duties and functions 
under this Act. • .. , .- · · · 1-·· ':'':r~· 

SECTION 9.004. Subsection (d), Section 6, Chapter 197, Acts of the 66th 
Legislature, 1979 (Article 8751, Vernon's Texas Civil Statutes), is repealed. 

SECTION 9.005. Subsection (c), Section 8, Chapter 197, Acts of the 66th 
Legislature, 1979 (Article 8751, Vernon's Texas Civil Statutes), is amended to read 
as follows: · 

(c) The board shall provide in its rules for the preparation, administration, 
and grading of examinations to acquire certificates of registration under this Act. 
The fee for taking the examination shall be set by the board not to exceed $100 [is 
$56] for the irrigator certificate of-registration and not to exceed $75 [$35] for the 
installer certificate of registration. 

SECTION 9.006. Subsection (b), Section 9, Chapter 197, Acts of the 66th 
Legislature, 1979 (Article 8751, Vernon's Texas Civil Statutes), is amended to read 
as follows: 

·(b) The application for registration under this section shall be accompanied 
by a fee of not to exceed $100 [$56] for a licensed irrigator or $75 [$35] for a licensed 
installer as determined by the board. · 

SECTION 9.007. Subsection (c), Section 10, Chapter 197, Acts of the 66th 
Legislature, 1979 (Article 8751, Vernon's Texas Civil Statutes), is amended to read 
as follows: • 

(c) A person may renew his or her certificate at any time during the months 
of July and August of each year by payment of the fee adopted by the board in an 
amount of not more than $150 [$100] for a licensed irrigator or $100 [$56] for a 
licensed installer. 

SECTION 9.008. Secti.on 12, Chapter 197, Ayts of the 66th Legislature, 
1979 (Article 8751, Vernon's Texas Civil Statutes), is amended to read as follows: · 

Sec. 12. PENALTY; INJUNCTION. (a) A person who represents himself or 
herself as a licensed irrigator or licensed installer in this,state without being licensed 
or exempted under this Act, who presents or attempts to use as his or her own the 
certificate of registration or the seal of another person who is a licensed irrigator or 
licensed installer, who gives false or forged evidence of

1

.any kind to the board or to 
any member of the board in obtaining or assisting in obtaining for another a 
certificate of registration, [or who violates a provision of this Act or a rule adopted 
under this Act] shall be guilty of a Class C misdemeanor. Each day a violation of 
this subsection occurs constitutes a separate offense. ( · 

• (b) ·A person who violates this Act or a rule or order of the commission 
adopted under this Act is subject to a civil penalty of n0t to exceed $1,000 for each 
offense. Each day a violation is committed is a separate offense. 

(c) An action to recover the penalty under Subsection (b) of this section may 
be brought by the board in any court of competent jurisdiction in the county in 
which the offending activity occurred, in which the defendant resides, or in Travis 
County. · · 

(d) The board may enforce this Act or a valid rule or order of the commission 
by injunction or other appropriate remedy. The action maybe brought by the board 
in a court of competent jurisdiction in the county in which the offending activity 
occurred, in which the defendant resides, or in Travis County. 

(e) At the request of the board, the attorney general shall institute and 
conduct a suit in the name of the state to recover the civil penalty as provided under 
Subsection (b) of this section or for injunctive relief or other appropriate remedy, 
or for both 
[The board or the executive director may request the attorney general to seek 
injunctive relief to prevent any of the acts of violation li~ted in Subsection (a) of this 
section]. 



2062 SENA TE JOURNAL-REGULAR SESSION 

PART 10. MISCELLANEOUS PROVISIONS 
SECTION 10.001. With regard to any permits and licenses issued by the 

Texas Water Commission on or before the effective date of this Act, the four-month 
period of noncompliance provided by Section 5 .117, Water Code, as added by this 
Act, may not begin to accrue until September l, 1985. 

SECTION 10.002. The rules required to be adopted by Sections 5.103 and 
6.101, Water Code, must be adopted and in force not later than January I, 1986. 
All rules of the Texas Department of Water Resources that are in effect on 
September 1, 1985 shall remain in effect until the Texas Water Commission and 
the Texas Water Development Board adopt new rules for their areas of 
responsibility. . 

SECTION 10.003. (a) The purpose of Article C, Part 3, of this Act is to 
transfer water and sewer utility regulation from the Public Utility Commission of 
Texas under the Public Utility Regulatory Act (Article l 446c, Vernon's Texas Civil 
Statutes) to the Texas Water Commission, and Chapter 13, Water Code, as added 
by this Act, is not intended to expand the jurisdiction, rights, powers, or duties of 
the Texas Water Commission in excess of those exercised by the Public Utility 
Commission of Texas before March I, 1986. Further, Chapter 13, Water Code, is 
not intended to affect the jurisdiction and responsibilities for water rate regulation 
presently vested in the Texas Water Commission under Title 2 of the Water Code. 
The transfer of water and sewer utility regulation from the Public Utility 
Commission of Texas to the Texas Water Commission does not impair or affect any 
act done or obligation, right, permit, license, standard or requirement, or penalty 
accrued or existing under the authority of the Public Utility Regulatory Act, and 
any prior action of the Public Utility Commission of Texas remains in force 
pertaining to water and sewer utilities for the purpose of sustaining any proper 
action concerning such obligation, right, permit, license, standard or requirement, 
or penalty. No judicial action or proceeding instituted before March 1, 1986, is 
affected by the enactment of Chapter 13, Water Code. 

(b) On March 1, 1986, all equipment, data, documents, facilities, and other 
items of the Public Utility Commission of Texas pertaining to water and sewer 
utilities shall be transferred to the Texas Water Commission. 

(c) On March I, 1986, the Texas Water Commission shall implement the 
powers and duties delegated to it by this Act. The commission, to the extent it 
considers advisable and under terms and conditions considered necessary and 
desirable, may contract with the Public Utility Commission of Texas to provide for 
the disposition of all water and sewer utility matters docketed and pending before 
the Public Utility Commission of Texas on March 1, 1986, and the Public Utility 
Commission of Texas shall cooperate with the Texas Water Commission in assisting 
in the orderly transition of regulatory power contemplated by this Act. The contract 
may provide that the staff of the Public Utility Commission of Texas shall continue 
to process, analyze, investigate, provide evidence, and conduct hearings on the 
pending water and sewer utility matters consistent with this Act. Any matter that 
requires a final decision, however, shall be reduced to a written proposal for decision 
conforming to the requirements of the Administrative Procedure and Texas 
Register Act (Article 6252-13a, Vernon's Texas Civil Statutes), which, together with 
the record, shall be submitted to the Texas Water Commission for final decision. 

(d) The Texas Water Commission and the governing bodies of appropriate 
municipalities, if any, shall assume jurisdiction, and all. powers and duties ·of 
regulation under Chapter 13, Water Code, on March 1, 1986. 

(e) Nothing in this Act shall affect the jurisdiction of the Texas Water 
Commission otherwise afforded under Sections 11.036, 11.041, 12.013, and 50.275, 
Water Code. 

SECTION 10.004. (a) The effective date of the reorganization of the Texas 
water agencies under this Act is September 1, 1985. ' 
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(b) It is the intent of the legislature that the Texas Water Commission ahd the 
Texas Water Development Board be separate agencies of the state. 

. ( c) , -The development fund manager and his staffa:rid other legal, engineering, 
and administrative staff that are necessary to assist the Texas Water Development 
Board in administering the water assistance program, the Texas Water 
Development Bond program, and other water financing programs assigned to the 
board by law and in carrying out its planning and other specific functions under the 
Water Code shall be transferred to the board from the Texas Department of Water 
Resources. 

(d) The Texas Water Development Board and the Texas Water Commission 
shall enter into any contracts or other agreements that are necessary to make 

·transfers between the Texas Water Development Board and the Texas Water 
Commission and to carry out an orderly transition. This section is subject to the 
limitations established in the General Appropriations Act. 

(e) The Texas Water Commission, the Texas Water Development Board, the 
executive director, and the executive administrator shall cooperate in an orderly 
transition to the new agency organization provided by this Act. The Texas Water 
Commission.shall continue to process, analyze, investigate, provide evidence and 
information, and carry out other duties for the Texas Water Development Board 
until this transition is completed. i 

(f) The reorganization of the Texas Department of Water Resources into the 
Texas Water Commission and Texas Water Development Board does not affect or 
impair any act done, bonds authorized or issued, or obligation, right, permit, 
license, standard, rule, criterion, order, resolution, or penalty that has accrued or 
that exists under the authority of the Texas Department of Water Resources, Texas 
Water Commission, or Texas Water Development Board as they existed before the 
effective date of this Act, and those bonds, obligations, rights, permits, licenses, 
standards,, rules, and criteria remain in effect until such time as they are paid, 
r.ecalled, changed, altered, renewed, amended, canceled, revoked, repealed, or 
abolished under the Water Code, other laws of this state, and outstanding contracts, 
agreements, and resolutions. 

(g) The members of the Texas Water Commission and the Texas Water 
Development Board serving as members of that commission and that board on the 
effective date of this Act shall continue in office until the expiration of their 
respective terms. . ! 

SECTION 10.005. Sect10ns 26.136, 27.1015, and 28.067, Water Code, and 
Section 8b, Solid Waste Disposal Act (Article 4477-7; Vernon's Texas Civil 
Statutes), adopted by this Act, and amendments changing penalty amounts in 
Sections 26.122, 26.123, and 26.268, Water Code, and Section 12, The Water Well 
Drillers Act (Article 7621 e, Vernon's Texas Civil Statutes), apply only to violations 
under those sections committed on or after September 1, 1985. Violations 
committed under Sections 26.122, 26.123, and 26.268, Water Code, and Section 
12, The Water Well Drillers Act, before September 1, 1985, are subject to 
prosecution under those sections as they existed wheni the violation occurred and 
those laws are continued in effect for that purpose. ' 

SECTION 10.006. (a) This Act does not repeal any provision ofH.B No. 2, 
Acts of the 69th Legislature, Regular Session, 1985, and except as provided by 
Subsection (b) of this section, ifthere is a conflict between this Act and H.B No. 2, 
Acts of the 69th Legislature, Regular Session, 1985, H.B No. 2 prevails. 

(b) The reorganization of the Texas Department of Water Resources, the 
Texas Water Commission, and the Texas Water Development Board under Part 1 
of this Act applies to the implementation of H.B No. 2, Acts of the 69th 
Legislature, Regular Session, 1985, and the powers and duties provided under 
H.B No. 2 shall be implemented by the Texas Water <;:ommission, and the Texas 
Water Development Board under the organizational structure provided by this Act. 
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SECTION 10.007. This Act takes effect September 1, 1985. 
SECTION 10.008. The importance of this legislation and the crowded 

condition of the calendars in both houses create an emergency and an imperative 
public necessity that the constitutional rule requiring bills to be read on three several 
days in each house be suspended, and this rule is hereby suspended. 

Floor Amendment No. 1 - Schlueter 

Amend C.S.S.B. 249 on page 214, line 18, by adding a new Section 11.149 to 
read as follows: 

"In its consideration of an application for a permit to store, take or divert water 
in excess of 5000 acre feet per year, the Commission shall assess the effects, if any, 
on the insurance of the permit on fish and wildlife habitats and may require the 
applicant to take reasonable actions to mitigate adverse impacts on such habitat. In 
determining whether to require an applicant to mitigate adverse impacts on a 
habitat, the Commission may consider any net benefit to the habitat produced by 
the project. The Commission shall offsetagainst any mitigation required by the U.S. 
Fish and Wildlife Service pursuant to 33 C.F.R. Sections 320-330 against any 
mitigation authorized by this section." 

Floor Amendment No. 2 - Messer 

Amend C.S.S.B. 249 as follows: 

( 1) On page 227, between lines 6 and 7, insert the following: 

Sec. IJ.015. INFORMAL PROCEEDING. A proceeding involving a water 
or sewer utility, a retail public water or sewer utility as defined by Section 49, Public 
Utility Regulatory Act (Article 1446c, Vernon's Texas Civil Statutes), or a water 
supply or sewer service corporation may be an informal proceeding, except that the 
proceeding is subject to Section 13.012 of this code, the public notice requirements 
of this chapter, and the rules and orders of the regulatory authority involved. 

(2) On page 227, line 7, strike "13.015" and substitute "13.016". 

Floor Amendment No. 3 - D. Hudson 

Amend C.S.S.B. 249 as follows: 

(!) On page 229, between lines 19 and 20, insert the following: 

Sec. 13.044. NON-PROFIT WATER SUPPLY CORPORATIONS. On 
petition of five percent of the ratepayers of a nonprofit water supply corporation 
created and operating under Chapter 76, Acts of the 43rd Legislature, 1st Called 
Session, 1933 (Article 1434a, Vernon's Texas Civil Statutes), the commission shall 
assume jurisdiction over the nonprofit water supply corporation under this chapter. 
If there are more than 100 ratepayers of the nonprofit water supply corporation, the 
petition is sufficient if signed by 100 of those ratepayers. 

(b) The commission by rule shall adopt the manner and form for submitting 
and processing a petition under this section. 

( c) If a nonprofit water supply corporation comes under the jurisdiction of the 
commission under this section, · the jurisdiction of the commmission may be 
rescinded on a petition meeting the same cirteria as required by Subsection (a) of 
this section for a petition for the assumption of jurisdiction. However, if the 
jurisdiction is rescinded, the recision is not applicable to any case involving the 
nonprofit water supply corporation that is pending before the commission on or 
before the date of recision. 

(2) On page 229, line 20, strike '' 13.044" and substitue "13.045". 
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Floor Amendpient No. 4 - Craddick 

Amend C.S.S.B. 249 as follows: 

( 1) On page 210, strike line 3 and substitute the followmg: 
I 
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SECTION 2.001. WATER DISTRICT AND RIVER AUTHORITY 
STUDY COMMITTEE. The Water District and River 

(2) On page 210, line 7, between "of' and "river" insert "water districts and". 

(3) On page 210, strike lines 10 through 12 and substitute "whom is a 
representative of the general public with a demonstrated involvement in business 
and industry.". 

(4) On page 210, strike lines 19 through 21) and substitute "whom is a 
representative of the general public with a demonstrated involvement in municipal 
water concerns or agriculture.". 

( 5) On page 210, strike line 27. 

(6) On page 211, strike line 1 and substitute "study the various districts and 
authorities created under Article III, Sections 52(b)(l) and (2), and Article XVI, 
Section 59, of the Texas Constitution to determine if'. 

(7) On page 211, strike lines 5 through 27 and substitute "be changed.". 

(8) On page 212, strike lines 1 and 2. 

(9) On page 212, line 8, between "make" and "river" insert "water districts 
and". 

' . 

(10) On page 212, line 12, between "those" and "authorities" insert "districts 
and". 

Floor Amendment No. 5 - Messer 

Amend C.S.S.B. 249 as follows: 

( 1) On page 290, between lines 25 and 26, insert the following: 

.. SECTION 5.013. Chapter 27, Water Code, is amended by adding a new 
Section 27.036 to read as follows: 

Sec. 27.036. JURISDICTION OVER BRINE 'MINING. (a) The railroad 
commission has jurisdiction over brine mining and may issue permits for injection 
wells used for brine mining. I 

(b) A person may not begin to drill an injecti0n well to be used for brine 
mining unless that person has a valid permit for the well issued by the railroad 
commission under this chapter. 

(c) The railroad commission shall adopt rules that are necessary to administer 
and regulate brine mining. 

(d) For purposes of regulation by the railroad commission, an injection well 
for brine mining is designated as a Class V well under the underground injection 
control program administered by the railroad commission. 

(2) On page 319, between lines 26 and 27, inse~ the following: 

SECTION 10.007. (a) Adoption of Section 27 ;o36, Water Code, does not 
invalidate any permit for an injection well used for brine mining that was issued by 
the Texas Water Commission before September 1, 1985. Within 90 days after the 
effective date of this Act, theRailroad Commission of Texas shall issue a substitute 
permit under the name and authority of the railroad commission to each person 
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who on the effective date of this Act holds a valid permit issued by the Texas Water 
Commission for an injection well used for brine mining. 

(b) Application for injection well permits covering brine mining submitted to 
the Texas Department of Water Resources before the effective date of this Act for 
which permits have not been issued by the Texas Water Commission·shall be 
transmitted to the Railroad Commission of Texas for processing and determination 
under Section 27.036 and other pertinent sections of Chapter 27, Water Code. 

(c) On September I, 1985, the Railroad Commission of Texas shall assume 
jurisdiction over all injection wells used for brine mining for which permits were 
previously issued by the Texas Water Commission. 

(3) Renumber the current Sections 10.007 and 10.008 accordingly. 

Floor Amendment No. 6 - Messer 

Amend C.S.S.B. 249, on pages 295 through 302, by striking Part 7 and 
substituting the following: 

PART 7. TEXAS DEPARTMENT OF HEALTH 
SECTION 7.001. Section 3, Solid Waste Disposal Act (Article 4477-7, 

Vernon's Texas Civil Statutes), is amended to read as follows: 
Sec. 3. (a) The department is hereby designated the state solid waste agency 

with respect to the management of municipal solid waste other than hazardous 
municipal waste, and shall be the coordinating agency for all municipal solid waste 
activities other than activities relating to hazardous municipal waste. The 
department shall be guided by the board of health in its activities relating to 
municipal solid waste other than hazardous municipal waste. The department shall 
seek the accomplishment of the purposes of this Act through the control of all 
aspects of municipal solid waste management other than management of hazardous 
municipal waste by all practical and economically feasible methods consistent with 
the powers and duties given the department under this Act and other existing 
legislation. The department has the powers and duties specifically prescribed in this 
Act and all other powers necessary or convenient to carry out its responsibilities. 
The department shall consult with the commission [department of water resources] 
with respect to the water pollution control and water quality aspects, and with the 
Texas Air Control Board with respect to the air pollution control and ambient air 
quality aspects, of the matters placed under the jurisdiction of the department by 
this Act. 

(b) The commission [department of water tesources] is hereby designated the 
state solid waste agency with respect to the management of all industrial solid waste 
and hazardous municipal waste, and shall be the coordinating agency for all 
industrial solid waste activities and hazardous municipal waste activities. The 
commission [department of water resources] shall seek the accomplishment of the 
purposes of this Act through the control of all aspects of industrial solid waste 
management and hazardous municipal waste management by all practical and 
economically feasible methods consistent with the powers and duties given it under 
this Act and other existing legislation. The commission [department of water 
resources] has the powers and duties specifically prescribed in this Act and all other 
powers necessary or convenient to carry out its responsibilities. The commission 
[department of water resources] shall consult with the department with respect to 
the public health aspects, and with the Texas Air Control Board with respect to the 
air pollution control and ambient air quality aspects, of the matters placed under 
the jurisdiction of the commission [department of water resources] by this Act. 

(c) 
1

Where both municipal solid waste and industrial solid waste, except Class 
J·industrial solid waste which is not routinely collected with municipal solid waste 
and hazardous waste, are involved in any activity pf management of solid waste, the 
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department is the state agency responsible and has jurisdiction over the activity; 
and, with respect to that activity, the department may exercise all of the powers, 
duties and functions vested in the department by ,this·bct. Class I industrial solid 
waste and hazardous waste [unde1 the jmisdiction of'the depa1tment of water 
1csomces] may be accepted in a municipal soliq waste facility if authorized in 
writing by the department with the written concurrence of the commission 
[department of water 1esomces]. Solid waste[, including hazmdous waste,] under 
the jurisdiction of the department may be accepted in an industrial solid waste 
facility, if authorized in writing by the commission,[department of water resomces] 
with the written concurrence of the department. : 

(d) The department is designated under Chapter 72, Acts of the 57th 
Legislature, Regular Session, 1961, as amended (Article 4590f, Vernon's Texas Civil 
Statutes), as the state agency with respect to regull:).ting radioactive waste activities 
that are not preemptively regulated by the federal government. The commission 
[depa1tment] has all powers under the Solid Waste Disposal Act, as amended 
(Article 44 77-7, Vernon's Texas Civil Statutes), necessary or convenient to carry out 
responsibilities concerning the regulation of the management of hazardous [solid] 
waste, components of any radioactive wastes , under the department's [its] 
jurisdiction. The commission shall consult with the department with regard to 
regulation and management under this subsection and may not adopt any rules or 
engage in any management activities under this subsection that are in conflict with 
state or federal laws and rules relating to regulation of radioactive wastes. 

SECTION 7.002. Subsections (b) and (c), Section 4, Solid Waste Disposal 
Act (Article 4477-7, Vernon's Texas Civil Statutes), are amended to read as follows: 

(b) The department is authorized to develop a state [municipal] solid waste 
plan for all solid waste under its jurisdiction, and the commission [depa1tment of 
watcuesomces] is authorized to develop a state [industtial] solid waste plan for all 
solid waste under its jurisdiction. The state agencies shall coordinate the solid waste 

· •. plans developed. Before a state agency adopts its solid waste plan or makes any 
significant amendments to the plan, the Texas Air Control Board shall have the 
opportunity to comment and make recommend~tions on the proposed plan or 
amendments, and shall be given such reasonable time to do so as the state agency 
may specify. · · 

(c) Each state agency may adopt and promulgate rules consistent with the 
general intent and purposes of this Act, and establish minimum standards. of 
operation for all aspects of the management and'~control of the solid waste over 
which it has jurisdiction under this Act. In developing rules relating to hazardous 
waste, the commission [each state agency] shall consult with the department, the 
State Soil and Water Conservation Board, the Bureau of Economic Geology of The 
University of Texas at Austin, and other appropriate state sources. The commission 
[Within one yem afte1 the effective date of this Act, each state agency] shall adopt 
rules that: 

(1) condition issuance of a permit for a new. hazardous waste management 
facility or the areal expansion of an existing hazardous waste management facility 
on selection of a facility site that reasonably mini~izes possible contamination of 
surface water and groundwater; 

(2). define the characteristics that make an area unsuitable for a hazardous 
waste management facility including, but not limited to, consideration of: 

(A) flood hazards; 
(B) discharge from or recharge to a groundwater aquifer; or 
(C) soil conditions; 
(3) prohibit issuance of a permit for a new hazardous waste management 

facility or an areal expansion of an existing hazardous waste management facility 
if the facility is to be located in an area determined to be unsuitable under rules 
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adopted by the commission [agency] unless the design, construction, and 
operational features of the facility will prevent adverse effects from unsuitable site 
characteristics; and 

( 4) require persons who generate, transport, process, store, or dispose of Class 
I industrial solid waste or hazardous waste to provide recordkeeping and use a 
manifest or other appropriate system to assure that such wastes are transported to 
a processing, storage, or disposal facility permitted or otherwise authorized for that 
purpose. 

In adopting rules under Paragraphs (I )-(3) of this section, the commission [state 
agencies] may distinguish between solid waste facilities based on type or hazard of 
hazardous wastes managed and the type of waste management method used. 

SECTION 7.003. Subsection (b), Section 8, Solid Waste Disposal Act 
(Article 4477-7, Vernon's Texas Civil Statutes), is amended to read as follows: 

(b) Criminal Penalties. (I) Any person who knowingly: 
(A) transports, or causes to be transported for storage, processing, or disposal, 

any hazardous waste to any location which does not have a permit as required by 
the commission [a state agency] exercising jurisdiction under Section 4 of this Act; 

(B) stores, processes, or disposes, or causes to be stored, processed, or 
disposed, any hazardous waste without having obtained a permit as required by the 
commission [a state agency] exercising jurisdiction under Section 4 of this Act or 
in knowing violation of any material condition or requirement of a permit; 

(C) makes, or causes to be made, any false material statement or 
representation in any application, label, manifest, record, report, permit, or other 
document filed, maintained, or used for purposes of compliance with any 
requirement of this Act applicable to hazardous waste; or 

(D) generates, transports, stores, processes, or disposes of, or otherwise 
handles, or causes to be generated, transported, stored, processed, disposed of, or 
otherwise handled, any hazardous waste (whether such activity took place before or 
after the date of enactment of this section) and who knowingly destroys, alters, or 
conceals, or causes to be destroyed, altered, or concealed, any record required to be 
maintained under the rules promulgated by the commission [state agency] under 
this Act, shall be subject, upon conviction, to a fine of not less than $ 100.00 nor 
more than $25,000.00 for each act of violation and each day of violation, or to 
imprisonment not to exceed I 80 days, or both. If the conviction is for a violation 
committed after a first conviction of such person under this Section 8(b ), 
punishment shall be by a fine of not less than $200.00 nor more than $50,000.00 
for each day of violation, or by imprisonment not to exceed one year, or both. 

SECTION 7.004. Subsection (a), Section 12, Chapter 178, Acts of the 49th 
Legislature, Regular Session, 1945 (Article 4477-1, Vernon's Texas Civil Statutes), 
is amended to read as follows: 

(a) Every person, firm, corporation, public or private, contemplating the 
establishment of any drinking water supply or sewage disposal system for public use 
shall, previous to construction thereof, submit completed plans and specifications 
therefor to the State Department of Health and the said Department shall approve 
same; provided said plans conform to the water safety and stream pollution laws 
of this state. The said water supply or sewage disposal system shall be established 
only after approval has been given by the State Department of Health. To avoid 
duplication of review by state agencies, the State Department of Health approval 
is not required for drinking water supply or sewage disposal systems for public use 
ifthe plans and specifications are required by law to be approved by the Texas Water 
Commission. 

SECTION 7.005. · Section 20, Chapter I 78, Acts of the 49th Legislature, 
Regular Session, 1945 (Article 4477-1, Vernon's Texas Civil Statutes), is amended 
to read as follows: 
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Sec. 20. [(a) The management of every public sewerage treatment plant shall 
employ a seweiage plant opernto1 holding a valid ce11ificate of competency issued 
under the direction of the Texas State Depaitmentofllealth. Such sewe1age plant 
opeiator shall be in chaige of said plant. This certificate shall not apply to sewerage 

... • 1--."'-~·,.,.."'.<'-·· 

treatment plants using septic fanks and subsoil treahneiit. 
[(b)] The Texas State Department of Health shall take all necessary 

procedures essential to the protection of any spring, well, pond, lake, reservoir, or 
other streams in Texas, from any condition or pollution resulting from sewage, that 
may endanger the public health, and shall have full authority to enforce all the laws 
of this state relating thereto. · ' · 

Floor Amendment No. 7 - Berlanga 

Amend C.S.S.B. 249 by inserting the following as a new Section 8.004 and 
renumbering the old Section 8.004 and following sections accordingly: 

8.004 Subsection (d) of Section 52.118, Texas Water Code, is amended to read 
as follows: 

52;118(d) Nothing in this chapter applies to wells drilled for oil, gas, sulphur, 
uranium, or brine, or for core tests, or for injection of gas, salt water, or other fluid, 
or for any other purpose, under permits issued by the Texas Railroad Commission. 
The district shall not require a permit to drill a well to supply water for drilling any 
of these wells permitted by the Texas Railroad Coriimission. When the well ceases 
to be used for these purposes, it may then be used as an ordinary water well if it 
meets the spacing and other rules of the district; and its use is subject to the rules 
of the district. 

(Note: 1. Subs(:!ction 52.118(d) merely exerhpts from regulation by a local 
ground water conservation district those wells already regulated statewide by the 
Railroad Commission or the Texas Water Commission. This avoids dual, and 
potentially confusing regulation. When. regulation pf such a well by the Railroad 
Commission or Water Commission ends, the well is subject to local regulation. 

2. "Uranium," is added to reflect it is mined in situ through a well bore and 
in situ mining is already regulated by the Texas Water Commission.) 

Floor Amendment No. 8 - Messer · '. , . . . 
Arnend C.S.S.B. 24.9 by inserting ~he ,follo~ing appropriately numbered 

sections: ,- , '. - / · · 

1. Contingent upon the passage ofS.B. 249, Sixty-ninth Legislature, Regular 
Session, the amounts of $509,077 for 1986 and $536,318 for 1987 are hereby 
appropriated to the Water Commission as line item 3.j. Water and Sewer Utilities 
Regulation, out of the General Revenue Fund for the regulation of water and sewer 
utilities. 

4. Contingent upon the passage ofS.B. 249, Sixty-ninth Legislature, Regular 
Session, in addition to the amounts appropriated above in item 3.h. Permits, the 
amounts of $16,446 for 1986 and $16,446 for 1987 are hereby appropriated out of 
the General Revenue Fund for the approval of purchase, ownership and sale of 
certain mining equipment of river authorities. 

5. Contingent upon the passage ofS.B. 249, Sixty-ninth Legislature, Regular 
Session, in addition to the amounts appropriated above in item 4. Public Interest 
Advocated, the amounts of $14, 724 for 1986 and' $14, 724 for 1987 are hereby 
appropriated out of the General Revenue Fund to the Department of Water 
Resources for necessary office support. 
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Floor Amendment No. 9 - C. Johnson 

Amend C.S.S.B. 249 as follows: 

( 1) On page 290, between lines 25 and 26, insert the following: 

SECTION 5.011. Section 26.0191, Water Code, is amended to read as 
follows: 

Sec. 26.0191. TEMPORARY AND EMERGENCY ORDERS AND 
AUTHORIZATIONS TO DISCHARGE UNTREATED OR PARTIALLY 
TREATED WASTEWATER. (a) The commission may issue temporary or 
emergency orders relating to the discharge of waste or pollutants [without notice and 
heating, 01 with such notice and heating as the commission considets piacticable 
under the circumstances,] when this is necessary to enable action to be taken more 
expeditiously than is otherwise provided by this chapter to effectuate the policy and 
purposes of this chapter. 

(b) A person desiring to obtain a temporary or emergency order to discharge 
waste or pollutants, including untreated or partially treated wastewater, into or 
adjacent to water in this state shall submit a sworn application to the commission 
containing the following information and any other information the commission 
requires: 

( 1) a statement that the discharge is unavoidable to prevent loss of 
life, serious injury, severe property damage, or severe economic loss, or to· make 
necessary and unforeseen repairs to a facility, that there are no feasible alternatives 
to the proposed discharge, and that the discharge will not cause significant hazard 
to human life and health, unreasonable damage to property of persons other than 
the applicant, or unreasonable economic loss to persons other than the applicant; 

(2) a statement that the proposed discharge will not present a 
significant hazard to the uses that may be made of the receiving water after the 
discharge; 

(3) an estimate of the dates on which the proposed discharge will 
begin and end; 

(4) a statement of the volume and quality of the proposed discharge; 
(5) an explanation of measures proposed to minimize the volume 

and duration of the discharge; and 
(6) an explanation of measures proposed to maximize the waste 

treatment efficiency of units not taken out of service or facilities provided for 
interim use. 

(c) The commission may issue emergency orders relating to the discharge of 
waste or pollutants without notice and hearing, or with such notice and hearing as 
the commission considers practicable under the circumstances, only if the 
commission finds the applicant's statement made under Subsection (b)(l) of this 
section to be correct. · 

@ [tb)] If the commission issues an [a temp01a1y 01] emergency order under 
this authority without a hearing, the order shall fix a time and place for a hearing 
to be held before the commission, which shall be held as soon after the [tempmary 
or] emergency order is issued as is practicable. 
~ [(tj] At the hearing, the commission shall affirm, modify, or set aside the 

[tempoiaty 01] emergency order. Any hearing on an emergency order shall be 
conducted in accordance with [If the natme of the commission's action tequites, 
fmther proceedings shall be conducted as approptiate undet ptovisions of] the 
Administrative Procedure and Texas Register Act (Article 6252-13a, Vernon's 
Texas Civil Statutes), or [and] the rules of the department. Any set of department 
rules concerning a hearing on an emergency order must include provisions for 
presentation of evidence by the applicant under oath, presentation of rebuttal 
evidence, and cross-examination of witnesses. 
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ill [(d)] If emergency conditions exist which make it necessary to take action 
more expeditiously than is otherwise provided by this section, the [The] executive 
director may authorize the discharge of untreated, oq:>iiri:ially treated wastewater 
from a permitted facility into or adjacent to water ih the state if he determines that 
the discharge is unavoidable to prevent loss of life, serious injury, [or] severe 
property damage, or severe economic loss, or to make necessary and unforeseen 
repairs to the facility, [and] that there are no feasible alternatives to the discharge, 
and that the discharge will not cause significant hazard to human life and health, 
unreasonable damage to property of persons other than the applicant, . or 
unreasonable economic loss to persons other than the applicant. If the executive 
director issues an authorization to discharge under this authority, the commission 
shall hold a hearing as provided for in Subsection @ [(b]] of this section as soon 
as practicable but in no event later than I 0 days aft~r issuance of the authorization 
to affirm, modify or set aside the authorization. The requirements of Subsection (a) 
of this section shall be satisfied by the applicant on or before such hearing date. 

{g} [(tj] The requirements of Section 26.022 of this code relating to the time 
for notice, newspaper notice, and method of giving a person notice do not apply to 
a hearing held on an emergency permit under this ~ection, but such general notice 
of the.hearing shall be given as the commission, un'der Subsections (fl [ta)] and~ 
((tj] of this section [ 01 the executive directo1 under. Subsection (d) of this section], 
consiqers practicable under the circumstances. . 

(h) Temporary orders other than emergency orders require a hearing before 
issuance of the order. The commission shall give notice not less than 20 days before . 
the date set for the hearing. 1 

SECTION 5.012. Sections 26.028(a) and (d), Water Code, are amended to 
read as follows: . 

(a) Except as provided in Subsections (b) and (c) of this section, notice shall 
be given to the persons who in the judgment of the commission may be affected by 
an application for a permit, permit amendment, or renewal of a permit. For any 
application involving an average daily discharge of five million gallons or more, the 
notice shall be given not later than 20 days before the date on which the commission 
acts on the application, to each county judge in the county or counties located 
within I 00 statute miles of the point of discharge who have requested in writing that 
the commission give that notice and through which water, into or adjacent to which 
waste ·or pollutants are to be discharged under the permit, flows after the discharge. 
The commission, on the motion of a commissioner, or on the request of the 
execu'tive director or any affected person, shall hold a public hearing on the 
application for a permit, permit amendment, or renewal of a permit. 

((f) For the purposes of Subsection (a), thei commission may act on the 
appliC'ation without holding a public hearing if all bf the following conditions are 
met: 

. (I) not less than 30 days before the date of action on the application 
by the commission, the applicant has published the commission's notice of the 
applic~tion at least once in a newspaper regularly published or circulated within 
each county where the proposed facility or discharge is located and in each county 
affected by the discharge; 

~ (2) not less than 30 days before the date of action on the application 
by the commission, the applicant has served or mailed the commission's notice of 
the application to persons who in the judgment of the commission may be affected, 
including the county judges as required by Subsection (a) of this section. As part 
of his application the applicant shall submit an affidavit which lists the names and 
addresses of the persons who may be affected by the application and includes the 
source of the list; 
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(3) within 30 days after the date of the newspaper publication of the 
commission's notice, neither a commissioner, the executive director, nor an affected 
person who objects to the application has requested a public hearing. 

(2) On page 319, between lines 13 and 14, insert the following: 

SECTION 10.006. Section 5.012 of this Act applies only to notice of an 
application for a permit, permit amendment, or permit renewal to discharge waste 
or pollutants into or adjacent to water in this state filed on or after the effective date 
of this Act. Notice of an application filed before the effective date of this Act is 
governed by Section 26.028, Water Code, as that law existed before amendment by 
this Act, and that law is continued in effect for that purpose. 

(3) Renumber the current Section 10.006 and subsequent sections 
accordingly. 

Floor Amendment No. 10 - Buchanan 

Amend C.S.S.B. 249 as follows: 

(!) On page46, SECTION 1.002, new Section 6.189, line I, strike"shall" and 
substitute "may." 

(2) On page 46, SECTION 1.002, new Section 6.189, insert the following 
between lines 6 and 7: 

. The board shall be named a party in any hearing before the commission in 
which the board requests party status. The board may appeal any ruling, decision, 
or other act of the commission. 

Amendment No. 11 - Messer 

Amend C.S.S.B. 249 as follows: 

(I) Add the following section to the bill, appropriately numbered, 
immediately before the emergency clause section. 

SECTION --· The following sums, or as much of them as may be 
necessary for the object and purposes shown, are appropriated from the General 
Revenue Fund and from other funds as specified, for the expenses of the named 
executive and administrative departments and agencies of the State. 

The amounts appropriated by this section prevail over conflicting amounts 
appropriated by H.B. 20, Acts of the 69th Legislature, Regular Session, 1985, 
regardless of the relative dates of enactment. · 

Agencies receiving appropriations under this section shall be subject to all the 
provisions of Article V of H.B. 20, including eh salary rates authorized therein and 
shall receive the proportional amount of the allocation for salary increases 
appropriated by Section 95 of Article V of H.B. 20. 

(2) Amend S.B. 249 by adding a new section, appropriately numbered to 
read as follows: • · 

SECTION --· Contingent on H.B. 2359, 69th Legislature, Regular 
Session, 1985, becoming law, Section 3(a) of the bill is amended to read as follows: 

(a) Money collected and deposited in the hazardous waste generation and 
facility fees fund shall be restricted to the administration of hazardous· waste 
management programs and shall be used only for the following purposes: · 

(I) Parks and Wi.ldlife Department for monitoring impact of hazardous waste 
activity on fish and wildlife in an amount not to exceed $200,000 for the 1986-87 
biennium; and 
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(2) Texas Department of Water Resources for regulation of hazardous waste, 
including contracting for enforcement-related activities w_ith other state agencies, in 
an amount not to exceed $3:4 [2-:9] million per ahnurli[fand] 

[(3) Texas Depaitment of Health for regul\ltion of hazardous wastes in an 
amount not to exceed $500,000 per annum]. 

The amendments were read. 

Senator Sharp moved to concur in the House amendments. 

The motion prevailed. 

SENATE RULE 74a. SUSPENDED 

On motion of Senator Caperton and by unanimous consent, Senate Rule 74a 
was suspended as it relates to House amendmentito S.C.R. 168. 

SENATE CONCURRENT RESOLUTION 168 
WITH HOUSE AMENDMENT 

Senator Caperton called S.C.R. 168 from the President's table for 
consideration of the House amendment to the resolution. 

The President laid the resolution and the House amendment before the Senate. 

Floor Amendment - Millsap 

Substitute the following for S.C.R. 168: 

WHEREAS, No organization is more widely acclaimed and esteemed for its 
accomplishments than the 4-H program of the Texas Agricultural Extension 
Service; and 

WHEREAS, The Texas 4-H program is sponsoring a legislative seminar to 
educate its members in the process of democratic government, both in theory and 
in practice; and , 

WHEREAS, This valuable and comprehensive educational program will 
attract participants from throughout the state ~o acquaint 4-H members with 
legislative procedures; and 

WHEREAS, The 4-H legislative seminar is to be held in Austin on July 15, 16, 
and 17, 1986; and 

WHEREAS, The governor, lieutenant governor, speaker of the house, and 
members of the Texas Legislature are invited to attend the seminar and encouraged 
to lend their leadership and expertise in the discussion of selected issues; and 

WHEREAS, The major phase of the 4-H seminar is the mock legislative session 
to be conducted on July 16 and 17 in the chambe~s of the house of representatives 
and the senate in the State Capitol; and 

WHEREAS, The Texas Legislature heartily endorses the goals and ideals of the 
Texas 4-H legislative seminar; now, therefore, be it 

RESOLVED by the 69th Legislature, That, in accordance with senate and 
house rules of procedure and policies of the Senate Administration Committee and 
House Administration Committee, Texas 4-H be hereby granted permission to use 
the chambers of the senate and house of representatives in the State Capitol on 
Wednesday, July 16, and Thursday, July 17, 1986; for its legislative seminar, unless 
the Texas Senate and House of Representativd are in session on those dates. 
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The amendment was read. 

Senator Caperton moved to concur in the House amendment. 

The motion prevailed. 

MESSAGE FROM THE HOUSE 

HONORABLE W. P. HOBBY 
PRESIDENT OF THE SENA TE 

House Chamber 
May 26, 1985 

SIR: I am directed by the House to inform the Senate that the House has passed 
the following: 

H.C.R. 250, Honoring John R. Butler, Jr., Member of the State Highway and 
Public Transportation Commission. 

H.C.R. 251, Honoring Robert H. Dedman, Member of the State Highway and 
Public Transportation Commission. 

H.C.R. 255, Honoring Central Freight Lines on its 60th anniversary. 

S.C.R. 170, Recognizing the superlative achievements of Mr. Robert 
Rodriguez and commending him on establishing the first Hispanic-owned 
investment banking house in the United States and in Texas. 

Respectfully, 

BETTY MURRAY, Chief Clerk 
House of Representatives 

SENATE RULE 74a SUSPENDED 

On motion of Senator Glasgow and by unanimous consent, Senate Rule 74a 
was suspended as it relates to the House amendment to S.B. 162. 

SENATE BILL 162 WITH HOUSE AMENDMENT 

Senator Glasgow called S.B. 162 from the President's table for CO!J.Sideration 
of the House amendment to the bill. 

The President laid the bill and the House amendment before the Senate. 

Committee Amendment - Gibson 

Amend S.B. 162, page 2 lines 21 through 24 by striking the words "provided 
that such drive-in/walk-up facility may not be located outside the town or city of 
the bank's domicile in any town or city which does not share a common boundary 
line with the town or city where the bank's domicile is located." 

Add the following in lieu of: 

"Provided no such facility shall be located within the boundary lines of any ~ity or 
town which according to the 1980 census has a population ofless than five thousand 
and in which a bank is already located." 
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The amendment was read. 

Senator Glasgow moved'to concur in the House:ameriainent. 

The motion prevailed. 

HOUSE BILL 2091 ON SECOND READING 

2075 

The Senate resumed consideration of H.B. 2091 on its second reading and 
passage to third reading. (The bill having been postponed until 2:15 o'clock p.m. 
today) · 

Question - Shall the bill as amended be passed to third reading? 

Senator Brooks offered the fol~owing amendment to Floor Amendment No. I: 

Floor Amendment No. 5 

Amend Floor Amendment No. 1 to C.S.H.B. 2091 by deleting under 
SECTION 12, Seetion 32.038, Human Resources Code, in its entirety. 

The amendment was read. 

Senator Edwards moved to table the amendment. 

The motion to table failed by the following vote: Yeas 10, Nays 18. 

Yeas: Barrientos, Caperton, Edwards, Glasgow, Mauzy, Parmer, Sarpalius, 
Sharp, Truan, Washington. ; 

Nays: Blake, Brooks, Brown, Farabee, Howard, Jones, Kothmann, Krier, 
Leedom, Lyon, McFarland, Montford, Parker, Sims, Traeger, Uribe, Whitmire, 
Williams. 

Absent: Harris, Henderson, Santiesteban. 

Floor Amendment No. 5 was then adopted. 

Senator Brooks offered the following amendment to Floor Amendment No. 1: 

Floor Amendment No. 6 

Amend Floor Amendment No, 1 to C.S.H.B. 2091, Article 18, SECTION 4 
of C.S.H.B. 2091, by substituting the following for subdivision (a): 

· "(a) If appropriate data is not available from ,existing credible sources the 
department may establish a sampling method to collect hospital discharge abstract 
records relating to specific inpatient discharges from hospitals. The hospital 
discharge abstract records requested by the department ·must contain the data 
required by the department, including:" , 

The.amendment was read and was adopted. 

Senator Brooks offered the following amendment to Floor Amendment No. I: 

Floor Amendment No. 7 

Amend Floor Amendment No. I to C.S.H.B. 2091, ARTICLE 13, by adding 
a new SECTION 2 and renumbering the remaining SECTIONS of the ARTICLE 
accordingly. The new SECTION 2 will read as follows: 

"SECTION 7A. Hospital Construction Plan approval. (a) The Texas Board 
of Health shall adopt a fee schedule by rule for hospital plan reviews which is based 
on the estimated construction costs. If an estimated construction cost cannot be 
established the estimated cost shall be based on$1051per square foot. Ifa hospital 
undertakes a series of small projects, that require approval under this section, the 
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estimated construction cost shall be accumulated over a 12-month period from the 
date of submitting the plans to the Licensing Agency for review. The fee schedule 
adopted shall not exceed the following: 

Cost of Construction 
(l) Less than $150,000 
(2) $150,00 l - $600,000 
(3) $600,001 - $2,000,000 
(4) 2,000,001 - $5,000,000 
(5) 5,000,001 - $10,000,000 
(6) 10,000,001 ~ and over 

Fee 
$ 50 

150 
350 
500 
750 

1,000 

(b) The Texas Board of Health shall adopt a fee schedule by rule for field 
surveys of construction plans reviewed under this section which shall be no less than 
$100 and no more than $300 for each survey conducted. 

The amendment was read and was adopted. 

Seriator Parker offered the following amendment to Floor Amendment No. l: 

Floor Amendment No. 8 

Amend Floor Amendment No. l, C.S.H.B. 2091 in Article 4 Section 11 by 
amending Section l6(i)(3) by substituting the following for subdivision (3): 

"(3) A person who sues under this subsection has the burden of proof, but 
there is a rebuttable presumption that a person's employment was suspended or 
terminated for reporting abuse or neglect if the person is suspended or terminated 
within 60 days after the date on which the person made a report in good faith. In 
order for this rebuttable presumption to arise the following conditions must be met: 

( l) The defendant employer must be shown to have had actual knowledge, 
prior to the termination of employment, that a complaint or report of abuse or 
neglect of a patient was made by the employee to a state or local governmental 
authority who accepts such complaints and reports. 

(2) The employee shall not have been the subject of any report or complaint 
of alleged abuse or neglect of a patient. 

(3) The employee shall have informed the appropriate management person 
in this facility. 
Any rebuttable presumption that arises under the previous Section can be rebutted 
by the employer's articulation of a legitimate business or patient care reason for 
discharge of the employee. 

The amendment was read. 

Senator Edwards offered the following substitute amendment to Floor 
Amendment No. 8: 

Floor Amendment No. 9 

Amend Floor Amendment No. l to C.S.H.B. 2091 by adding subsection (5), 
page 19 to read as follows: 

(5) A person reporting the abuse or neglect of a nursing home patient that 
took part in causing that abuse or neglect shall have no cause of action under 
subsection (I). 

The amendment was read. 

On motion of Senator Parker, the substitute amendment fo Floor Amendment 
No. 8 was tabled by the following vote: Yeas 17, Nays 13. 
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Yeas: Blake, Brooks, Brown, Glasgow, Harris, ;Henderson, Howard, Jones, 
Kothmann, Krier, Leedom, McFarland, Parker, Sims, Traeger, Whitmire, 
Williams. '~ ~~ J;o:~ 

Nays: Barrientos, Caperton, Edwards, Farabee, Lyon, Mauzy, Montford, 
Parmer, Sarpalius, Sharp, Truan, Uribe, Washington. 

Absent: Santiesteban. , 
. I 

Floor Amendment No. 8 was then adopted by the following vote: Yeas 18, 
Nays 12. 

Yeas: Blake, Brooks, Brown, Glasgow, Harris, Henderson, Howard, Jones, 
Kothmann, Krier, Leedom, McFarland, Montford, Parker, Sims, Traeger, 
Whitmire; Williams. · 

Nays: Barrientos, Caperton, Edwards, Farab~e, Lyon, Mauzy, Parmer, 
Sarpalius, Sharp, Truan, Uribe, Washington. 

Absent: ·Santiesteban. 

Senator Parker offered the following amendment to Floor Amendment No. 1: 

Floor Amendment No; IO 

Amend Floor Amendment No. 1 to C.S.H.B. 2091 by adding a new Article 
20 and renumbering the existing Article 20 as Article 21. The new Article 20 reads 
as follows: 

ARTICLE 20 
SECTION L SHORT TITLE. This Act may be cited as the Occupational 

Disease Reporting Act. . 
SECTION 2. DEANITIONS. In this Act: 
(I) "Board" means the Texas Board of Health. 
(2) . "Commissioner" means the commissioner of health. 
(3) "Department" means the Texas DepartmeJt of Health. 
(4) "Occupational diseases" means those diseases· and abnormal health 

conditions that are caused by or are related to conditions in the workplace. 
(5) "Reportable disease" means a disease or condition for which the board 

requires a report. . 
SECTION 3. REPORTABL_E DISEASE; DUTIES OF BOARD. (a) 

Asbestosis, silicosis, and· elevated blood lead levels: in adults are occupational 
diseases that are reportable to the department. 1 • 

(b), The board may adopt rules that require oth~r occupational diseases to be 
reported under this Act. Before the board requires other occupational diseases to 
be reported, the board must find that the disease: ' 

(I) has a well7understood etiology; 
(2) results predominantly from occupational conditions;-and 
(3) is preventable. 
(c) The board shall maintain and revise, as necessary, the list of reportable 

occupational diseases. l 
(d) The board shall adopt rules necessary to administer and implement this 

Act. 
SECTION 4. DUTIES OF DEPARTMENT. (a) The department may 

enter into contracts or agreements with persons as necessary to implement this Act. 
The contracts or agreements may provide for payment by the state for materials, 
equipment, and. services. · 

(b) . The department may seek, receive, and expend any funds received 
through appropriations, grants, donations, or contrib~tions from public or .private 
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sources for the purpose of identifying, reporting, or preventing those occupational 
diseases that have been determined by the board to be injurious or to be a threat 
to the public health, subject to any limitations or conditions prescribed by the 
legislature. 

(c) Subject to the confidentiality requirements of this Act, the department 
shall evaluate the reports of occupational diseases to establish the nature and 
magnitude of the hazards associated with those diseases, to prevent the occurrence 
of those hazards, and to establish any trends involved. 

(d) The department may make inspections and investigations as authorized 
by this Act and other law. 

SECTION 5. REPORTING REQUIREMENTS. (a) The following 
persons shall report cases or suspected cases of occupational diseases to the 
department: 

(I) a physician who diagnoses or treats a reportable disease; and 
(2) a person who is jn charge of a clinical or hospital laboratory, blood .bank, 

mobile unit, or other facility in which a laboratory examination of any specimen 
derived from a human body yields microsopical, cultural, serological, or other 
evidence suggestive of a reportable disease. 

(b) The department may contact a physician attending a person with a case 
or suspected case of an occupational disease. From information received from 
laboratory notifications, the department may not, without the attending physician's 
consent, contact a person from whom a specimen was obtained if the notification 
indicates that the person has an attending physician. 

(c) The board shall prescribe the form and method of reporting. The board 
may require the reports to contain any information necessary to achieve the 
purposes of this Act, including the name, address, age, sex, race, occupation, 
employer, and attending physician of the person. 

SECTION 6. CONFIDENTIALITY. (a) All information and records 
relating to reportable diseases are strictly confidential. That information may not 
be released or made public on subpoena or otherwise, except that release may be 
made under the following circumstances: 

(I) release is made of information for statistical purposes so that no person 
can be identified; 

(2) release is made of information with the consent of all persons identified 
in the information released; or 

(3) release is made of information to medical personnel in a medical 
emergency to the extent necessary to protect the health or life of the named party. 

(b) The board shall adopt rules establishing procedures to ensure that all 
information and records maintained by the department under this Act are kept 
confidential and protected from rel~ase to unauthorized persons. 

SECTION 7. INVESTIGATIONS. (a) The department shall investigate 
the causes of occupational diseases and methods of prevention. 

(b) The commissioner or his designee may enter at reasonable times and 
inspect within reasonable limits a public prace or building, including a public 
conveyance, in his duty to prevent an occupational disease. In this section, "public 
place or building" means all or any portion of an area, a structure, ot a conveyance, 
regardless of ownership, that is not used for private residential purposes. 

(c) Persons authorized to conduct investigations under this section may take 
samples or specimens of materials present on the premises, including samples of 
soil, water, air, unprocessed or processed foodstuffs, manufactured items of 
clothing, and household goods. If samples or specimens are taken, a corresponding 
sample shall be offered to the person in control of the premises for independent 
analysis. Persons securing the required samples and specimens may reimburse or 
offer to reimburse the owner for the materials taken, but the reimbursement may 
not exceed the actual monetary loss sustained by the owner. 
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The amendment was read and was adopted. 

1: 
Senator Parmer offered the following amendment to ·\Joor Amendment No. 

Floor Amendment No. 11 

Amend Floor Amendment No. 1, subsection (a) of Section 4.03 of the quoted 
subchapter D of Section 2, Article 2 ofC.S.H.B. 2091, at page 7, to read as follows: 

"(a) The department shall adopt rules establishing reasonable procedures for 
the collection of data from facilities as defined by this Act and for the dissemination 
of data determined to be necessary to facilitate and expedite proper and effective 
health planning and resource develpment." 

The amendment was read and was adopted. 

Senator Barrientos offered the following ameridrnent to Floor Amendment No. 
1: 

Floor Amendment No. 12 

Amend Floor Amendment No. 1 C.S.H.B. 2091 by adding a new section 4 to 
Article 7 as follows: 

Section 4. Section 22, Chapter .178, Acts of the 49th Legislature, Regular 
Session, 1945 (Article 4477-1, Vernon's Texas Civil Statutes), is amended by adding 
Subsection (e) to read as follows: i 

(e) The Texas Department of Health shall adopt reasonable rules to require 
railroads to provide adequate sanitation facilities forrailroad maintenance-of-way 
employees. The department may sue in a court of competent jurisdiction to compel 
compliance with a rule adopted under this subsection. 

The amendment was read and was adopted by the following vote: Yeas 17, 
Nays 13. 

Yeas: Barrientos, Brooks, Caperton, Edwards, Howard, Kothmann, Lyon, 
Mauzy, Parmer, Sarpalius, Sims, Traeger, Truan, Uribe, Washington, Whitmire, 
Williams. t 

I 
. Nays: Blake, Brown, Farabee, Glasgow, Harris, Henderson, Jones, Krier, 

Leedom, McFarland, Montford, Parker, Sharp. 

Absent: Santiesteban. 

(Senator Jones in Chair) · 

Senator Parmer offered the following amendment to Floor Amendment No. 
1: 

Floor Amendment No. 13 

Amending Floor Amendment No. 1 to C.S.H.B. 2091 by adding a new 
ARTICLE, numbered appropriately, to read as follows: 

ARTICLE__ 
SECTION 1. DEFINITIONS. In this Article: 
( 1) "Board'' means the Texas Board of Health. 
(2) "Department" means the Texas Department of Health. 
(3) "Commissioner" means the commissioner of health. 
(4) "Person" means an individual, partnersh~p, corporation, trust, estate, 

joint-stock company, foundation, political subdivisio*, or association of indivduals. 
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(5) "Commercial kennel" means an establishment operated by a retail vendor 
of dogs or canine services, a canine dealer, or a guard dog company where dogs are 
used for breeding or are boarded for a fee. 

(6) "Noncommercial kennel" means a kennel at, in; or adjoining the private 
residence of the owner where dogs are kept only for the hobby of the householder 
in using them for hunting, tracking, exhibition in dog shows, or field or obedience 
trials and where a dog or litter of puppies is only occasionally raised or sold. 

(7) "Retail vendor of dogs or canine services" means a person who, at daily 
or other regular intervals, sells, exchanges, or offers to sell or exchange dogs for use 
as household pets to the public at retail or who, at daily or other regular intervals, 
offers boarding, training, or grooming services for dogs to the public for a fee. 

(8) "Canine dealer" means a person who sells, exchanges, furnishes, or offers 
to sell, exchange, or furnish dogs to a retail vendor of dogs or canine services or 
another canine dealer. 

(9) "Guard dog company" means a guard dog company as defined by the 
Private Investigators and Private Security Agencies Act, as amended (Article 
44 I 3(29bb ), Vernon's Texas Civil Statutes), that furnishes a dog for use as a security 
or protective device. 

SECTION 2. LICENSING OF COMMERCIAL KENNELS. (a) A person 
may not operate a commercial kennel without a license issued by the department 
for each separate location at which a kennel is to ·be operated. 

(b) Application for a license to operate a commercial kennel must be made 
on forms prescribed by the board and must be accompanied by a reasonable and 
nonrefundable original or renewal license fee set by the board in an amount not to 
exceed $I 00. A license is not transferable and is valid for a period of one year from 
the date of issuance unless suspended or revoked. A license may be renewed by 
submitting a renewal application and paying the renewal fee before the expiration 
of the license currently in force. 

(c) As a condition to the granting or renewing of a license, the facilities and 
personnel of the applicant must meet the standards prescribed by the board under 
Section 3 of this Act for the housing, sanitation, health and disease control, humane 
care and treatment, and control of dogs. 

(d) Each original or renewal application must be accompanied by a signed 
statement issued by a veterinanrian licensed to practice in this state that states that 
the veterinarian has inspected the facilities of the applicant and finds them to be in 
compliance with the standards prescribed by Section 3 of this Act. The applicant 
shall choose and compensate the inspecting veterinarian. 

SECTION 3. STANDARDS. The board shall establish standards for the 
operation of commercial kennels, designed to ensure the: 

(I) maintenance of sanitary conditions in the facilities used for the keeping 
of dogs; 

(2) provision of proper heating and ventilation for those facilities; 
(3) provision of humane care and treatment of dogs, including adequate 

nutrition and water; 
( 4) exercise of reasonable care to release for sale or trade only dogs that are 

free of disease or injuries; 
(5) exercise of reasonable care to protect the health of the dogs in the facility 

and to prevent the spread of disease among the dogs; and , 
(6) provision of adequate space that is appropriate to the size, weight, and· 

species of the dogs in the facility. 
SECTION 4. DEPARTMENT'S AND BOARD'S POWERS' AND 

DUTIES. (a) If the department has reasonable grounds to believe that the. 
standards under Section 3 of this Act have been violated, the department or its 
agents may enter the facility or other'premises regulated by this Act at reasonable 
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times to determine compliance with the standards. For this purpose, the department 
shall hire or contract with a practicing veterinarian or veterinary technician, 
licensed to practice within this state, with an ongqing,-ft1miliarity with animal 
husbandry. · · 

(b) The board shall establish a reasonable fee for licensing that is sufficient to 
pay all costs of the commercial kennel licensing program established by this Act. 

(c) The board may prescribe other rules that it considers necessary to carry 
out this Act. 

(d) The board may enter into contracts or agreements necessary to carry out 
this Act. The department may pay for material, equipment, and services covered 
by a contract or agreement from any available funds. 

SECTION 5. DENIAL, SUSPENSION, OR . REVOCATION OF A 
LICENSE. (a) If the commissioner finds after inspection that an applicant for a 
license has failed to comply with the minimum standards established by the _board 
under Section 3 of this Act, the commissioner may not issue the license and shall · 
give written notice of the decision and the reasons for it to the applicant. Ifrequested 
by the applicant, the commissioner shali conduct a he~ring on the denial of a license 
not later than the 31st day after the day the request is received. If after a hearing 
the commissioner finds noncompliance with the standards, the commissioner may 
not issue a license to the applicant. 

(b) If the commissioner finds after inspection that a licensed commercial 
kennel has failed to comply with the minimum standards, the commissioner shall 
give written notice to the licensee of a revocation hearing to be held not earlier than 
the seventh day and not later than the 31st day after the day the notice is given. If 
after the hearing the commissioner finds noncompliance with the standards, the 
commissioner shall revoke the license. 

(c) If the commissioner finds after inspection that a licensee has committed 
gross violations of the standards, the commissioner may, after giving notice to the 
licensee, suspend the license pending a hearing for a period of not more than 31 days 
and shall give written notice of a revocation hearing to be held not earlier than the 
seventh day and not later than the 31st day after. the day notice is given. If before 
a revocation hearing is begun the commission finds tihat a licensee has brought a 
location into compliance with the standards established by the board under this Act, 
the commissioner shall reinstate the license of that location. If after the hearing the 
commissioner finds noncompliance with the standards, the commissioner shall 
revoke the license. : 

(d) If the commissioner suspends or revokes ~ license for a location, the 
commissioner may seek from a justice of the peace a writ ordering the· sheriff or 
other peace officer to seize any or all of the dogs being kept at the location. The 
justice of the peace shall issue the writ if the justice finds probable cause to believe 
that any or all of the dogs are in danger of being harmed by a gross viOlation of 
standards required for licensing. Employees of the' department are entitled to 
accompany the peace officer carrying out the seizure. If the department revokes the 
license after a hearing and if the commissioner's action is not overturned as 
provided by Section 6 of this Act, the commissioner shall order a public sale of the 
dogs by auction. Before the public sale, the commissioner shall attempt to ascertain 
the ownership of confiscated dogs that are not owned 'by the person whose license 
is revoked and shall return those dogs to their owners. Proceeds from the sale of the 
dogs shall be applied first to the expenses incurred in conducting the sale. The 
commissioner shall return any excess to the person whose license was revoked. That 
person or the person's agent may not participate in the auction. 

(e) If the commissioner is unable to sell the animal at auction, he may cause 
the animal to be destroyed or may give the animal to ·a nonprofit animal shelter, 
pound, or society for the protection of animals. 
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(f) This section does not preclude an informal disposition of a matter by an 
agreed order between a licensee and the department. 

SECTION 6. APPEAL. A person whose application for an original or 
renewal license has been denied or revoked by the department is entitled to judicial 
review in accordance with the Administrative Procedure and Texas Register Act 
(Article 6252-13a, Vernon's Texas Civil Statutes). 

SECTION 7. EXEMPTIONS. This Act does not apply to: 
(l) a facility to which Chapter 677, Acts of the 67th Leiislature, Regular 

Session, 1981 (Article 4477-6b, Vernon's Texas Civil Statutes), applies; 
(2) a veterinary hospital operated by a veterinarian licensed to practice in this 

state that is used in the veterinarian's daily veterinarian medical practice; 
(3) a noncommercial kennel; or 
(4) exhibitors and professional handlers at mobile or temporary locations at 

dog shows, matches, exhibitions, or field trials. 
SECTION 8. FEES. The department shall receive and account for the fees 

and other funds received under this Act. The fees and other funds shall be deposited 
in the State Treasury and are hereby appropriated to the Department of Health to 
be used for the administration of this Act. 

SECTION 9. PENALTY. (a} A person who knowingly or intentionally 
operates a commercial kennel in violation of Subsection (a) of Section 2 of this Act 
commits an offense. 

(b) An offense under this section is a Class B misdemeanor. Each day of 
violation is a separate offense. 

SECTION IO. GRACE PERIOD. A person who on August 31, 1985, 
operates a commercial kennel that will be required by Section 2 of this Act to be 
licensed may operate without a license until October l, 1985. To operate after 
October l, 1985, the person must have a current license. 

The amendment was read and was adopted. 

Senator Glasgow offered the following amendment to Floor Amendment No. 
I: 

Floor Amendment No. 14 

Amend Floor Amendment No. l to C.S.H.B. 2091 Section I.IO of Section 6 
of Article l of C.S.H.B. 2091 to read as follows: 

"Sec. I. IO. COST CONTAINMENT. In awarding contracts or grants for 
services, or in selecting providers of services under any program administered by 
the department, the department shall give preference to those providers who can 
provide services of the same quality in the most cost-effective manner and shall not 
discriminate among licensed health care providers who can provide the services 
under the authority of their license." 

The amendment was read and was adopted. 

Senator Traeger offered the following amendment to Floor Amendment No. 
I: 

Floor Amendment No. 15 

Amend Floor Amendment No. l, C.S.H.B. 2091 in Article 4 Section IO, 
Section 12A, (b) line 21 by deleting $10,000 and substituting $1,000.00. 

The amendment was read .. 

(President in Chair) 
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Senator Brooks offered the following substitute amendment for Floor 
Amendment No. 15: 

Floor Amendment No. 16 

Amend Floor Amendment No. 1 to C.S.H.B. 2091 in Article 4, Section 10, 
subsection 12A(b) by deleting $10,000.00 and substituting $2,500.00. 

The amendment was read. 
I 

On motion of Senator Washington, the substitute amendment for Floor 
Amendment No. 15 was tabled by the following vote: Yeas 19, Nays 11. 

Yeas: Barrientos, Caperton, Edwards, Farabee, Glasgow, Howard, Jones, . 
Lyon, Mauzy, Parker, Parmer, Santiesteban, Sarpalius, Sharp, Truan, Uribe, 
Washington, Whitmire, Williams. 

Nays: Blake, Brooks, Brown, Harris, Henderson, Kothmann, Krier, Leedom, 
Montford, Sims, Traeger. 

Absent: McFarland. 

On motion of Senator Washington, Floor Amendment No. 15 was tabled by 
the following vote: Yeas 18; Nays 12. 

Yeas: Barrientos, Caperton, Edwards, Farabee, Glasgow, Howard, Lyon, 
Mauzy, Parker, Parmer, Santiesteban, Sarpalius, Sharj), Truan, Uribe, Washington, 
Whitmire, Williams. · 

Nays: Blake, Brooks, Browri, Harris, Henderson, Jones, Kothmann, Krier, 
Leedom, Montford, Sims, Traeger. ' 

Absent: McFarland. . 

Senator Whitmire offered the following amendment to Floor Amendment No. 
1: 

Floor Amendment No. 17 

Amend Floor Amendment No. 1 to C.S.H.B. 2091 as follows: 

(1) On page 48 line 36 inse~ the following after "equipment.": 

·"It is further found, determined, and declared that participating health-care 
providers, as herein defined, may have recurring cash-flow deficits, and that the 
present and prospective health, safety, and general welfare of the people of this state 
require as a public purpose the promotion and development of new methods of 
decreasing or eliminating such cash-flow deficits. It is further found, determined, 
and declared that participating health-care· providers, as herein defined, have 
responsibilities to their employees to make pension fund contributions, as herein 
defined, and that the present and prospective health, Safety, and general welfare of 
this state require as a public purpose the promotion and development of new 
methods of funding such pension fund contributions." · · 

(2) On page 48 line 46 between "defined," and ''.which", insert the following: 

"funds to decrease or eliminate cash-flow deficits, as herein defined, and 
pension fund contributions, as herein defined," 

(3) on page 50 between lines 13 and 14 insert the following: 

"(11) 'Cost' also means the cost of funds to decrease or eliminate cash-flow 
deficits of participating health-care providers or to fund pension fund contributions. 

( 12) 'Pension fund contributions' means contributions required to be made 
by participating health-care providers, which contributions are subject to the 
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Employee Retirement Income Security Act of 1974, or by governmental 
participating health-care providers, which contributions are not subject to the 
Employee Retirement Income Security Act of 197 4." 

( 4) on page 53 between lines 49 and 50 insert new sections SECTIONS 12 and 
13 and 14: 

SECTION 12. Section 9, Texas Hospital Equipment Financing Act (Article 
4437e-3, Vernon's Texas Civil Statutes), is amended to read as follows: 

"Section 9. PROVISION OF HEALTH-RELATED EQUIPMENT FOR 
OPERATION BY HEALTH-CARE PROVIDERS IN HEALTH FACILITIES; 
POWERS OF FINANCING COUNCIL. In addition to the other powers and 
duties of the financing council, the financing council is specifically authorized to 
initiate a program of providing health-related equipment to be operated by 
participating health-care providers in health facilities located within the state or 
providing funds to decrease or eliminate cash-flow deficits of participating 
health-care providers or to fund pension fund contributions for participating 
health-care providers. In this regard, the financing council shall be authorized to 
exercise the following powers: 

"( 1) to establish financial eligibility standards for participating health-care 
providers; 

"(2) to obtain or aid in obtaining from any department, payment or 
repayment of loan payments, rent payments on any lease or principal, redemption 
premium, or interest, or any part thereof, on any bonds; 

"(3) to enter into any agreement, contract, or other instrument with respect 
to any insurance and to accept payment in the event of damage to or destruction 
of any health-related equipment; 

"(4) to enter into any agreement, contract, or other instrument with respect 
to any insurance, guarantee, or letter of credit, to accept payment in such manner 
and form as provided therein in the event of default by a participating health-care 
provider or other entity to which a loan has been made, and to assign any such 
insurance or guarantee as security for bonds issued by the financing council; 

"(5) to procure letters of credit from any national or state banking association 
or other entity authorized to issue a letter of credit to secure the payment of any 
bonds issued by the financing council or to secure the payment of any loan, lease, 
or purchase payment owed by a participating health-care provider to the financing 
council, including the power to pay the cost of obtaining such letter of credit; 

"(6) to enter into an agreement with any entity securing the payment of bonds 
issued pursuant to this Act, authorizing said entity to approve the participating 
health-care providers that can receive reimbursement for or finance or refinance 
health-related equipment, funds to decrease or eliminate cash-flow deficits, or funds 
to fund pension fund contributions with proceeds from the bonds secured by said 
entity and to approve any banks, savings and loan associations, or other entities to 
which the financing council may loan its funds to finance or refinance directly or 
indirectly the cost of health-related equipment, funds to decrease or eliminate 
cash-flow deficits, or funds to fund pension fund contributions for participating 
health-care providers; and 

"(7) to loan to any participating health-care provider or a bank or savings and 
loan association or other entity under an installment purchase contract or loan 
agreement money to reimburse, finance, or refinance directly or indirectly the cost 
of specific items of health-related equipment, funds to decrease or eliminate 
cash-flow deficits, or funds to fund pension fund contributions for a participating 
health-care provider and to take back a secured or unsecured promissory note 
evidencing such loan upon such terms and conditions as the financing council may 
approve." , 
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SECTION 13. Subsections (a), (c}, (e), and (f), Section 12, Texas Hospital 
:Equipment Financing Act (Article 4437e-3, Vernon's Texas Civil Statutes), are 
amended to read as follows: . . . . . · '~'.:..;..;. , 

"(a) The financing council is hereby authorized to issue, sell, and deliver its 
bonds in accordance with the terms of this Act for the purpose of paying all or any 
part of the cost of health-related equipment, funds to decrease or eliminate 
cash-flow deficits, or funds to fund pension fund contributions and to make either 
directly or indirectly through banks, savings and loan associations, or other entities 
loans to particpating health-care providers as pro'(ided elsewhere in this Act." 

"(c) The principal of and redemption premium, if any, and interest on such 
bonds shall be payable solely· from and may be secured by a pledge of all or any part 
of the proceeds of bonds, revenues derived from the lease or sale of health-related 
equipment or realized from a loan made by the financing council to finance or 
refinance in whole or in part health-related equipment, funds to decrease or 
eliminate cash-flow deficits, or funds to fund pensiori fund contributions, revenues 
derived from operating health-related equipment, inducting insurance proceeds, or 
any other revenues as may be provided by a participating health-care provider,. or 
a bank, savings and loan association, or other entity to which a loan is made, any 
one or more." 1 

"(e) The proceeds of the bonds of each issue shall be used solely for the 
payment of all or part of the cost of or for the making of a loan in the amount of 
all or part of the cost of health-related equipment, funds to decrease or eliminate 
cash-flow deficits, or funds to fund pension fund contributions and, at the option 
of the financing council, for the deposit to a reserve fund or reserve funds for the 
bonds. Such proceeds shall be disbursed in such manner and under such restrictions, 
if any, as may be determined by the financing council. The financing council shall 
be paid, out of money from the proceeds of the sale and delivery of its bonds issued 
in accordance with this Act, an amount of money equal to all of the financing 
council;s out-of-pocket expenses and costs in connection with the issuance, sale, and 
delivery of such bonds, including without limitation all financing, legal, financial 
advisory, printing, and other expenses and costs in'. issuing such bonds, plus an 
amount of money equal to the compensation paid to the employees, if any, of the 
financing council for the time such employees have spent on activities relating to 
the issuance, sale, and delivery of such bonds. 

'.'(f) any bond resolution or related trust agreement, trust indenture, indenture 
of mortgage, or deed of trust may contain provision~, which shall be a part of the 
contract with the holders of the bonds to be authorized, as to: ( l) pledging or 
assigning the revenues generated by health-related equipment or pledging or 
assigning the mortgage, lease, or other security given or to be given by participating 
health-care providers (whether or not identifed at the time of issuance of such 
bonds) with respect to which such bonds are to be issued or other specified revenues 
of the financing council; (2). the rentals, fees, and other amounts to be charged, the 
schedule of principal payments, and the sums to be raised in each year thereby and 
the use, investment, and disposition of such sums; (3) setting aside the reserves or 
sinking funds and the regulation, investment, and disposition thereof; 
(4) limitations on the use of health-related equipment, funds to decrease or 
eliminate cash-flow deficits, or funds to fund pension fund contributions financed 
or to be financed by the proceeds of the sale of such bonds; (5) limitations on the 
purpose to which or the investments in which the proceeds of sale of any issue of 
bonds then or thereafter to be issued may be applied; (6) limitations on the 
issuance of additional bonds, the terms upon which additional bonds may be issued 
and secured, and the terms upon which additional bonds may rank on a parity with 
or be subordinate or superior to other bonds; (7) the refunding of outstanding 
bonds; (8) the procedure, if any, ~y which the terms of any contract with 
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bondholders may be amended or abrogated, the amounts of bonds the holders of 
which must consent thereto, the manner in which such consent may be given, and 
restrictions on the individual rights of action by bondholders; (9) omissions which 
shall constitute a default in the duties of the financing council to holders of its bonds 
and providing the rights and remedies of such holders in the event of defalut; and 
(10) any other matters relating to the bonds which the financing council deems 
desirable. In addition to the foregoing, bonds of the financing council may be 
secured by a pooling ofleases, ofloan agreements, or of mortgages or other securities 
(whether or not such leases, loan agreements, or mortgages or other securities exist 
at the time of sale and delivery of such bonds or are agreed to by the financing 
council or granted to the financing council thereafter) whereby the financing council 
may assign its rights as lessor and pledge rents under two or more leases of 
health-related equipment with two or more participating health-care providers as 
lessees or assign its rights as lender and pledge loan payments under two or more 
loan agreements relating to two or more items of health-related equipment with two 
or more participating health-care providers as borrowers or assign its rights as 
mortgagee and pledge mortgages from two or more participating health-care 
providers, banks, savings and loan associations, or other entities, upon such terms 
as may be provided for in bond resolutions or other instruments under which such 
bonds are issued." 

SECTION 14. Section 12, Texas Hospital Equipment Financing Act (Article 
4437e-3, Vernon's Texas Civil Statutes), is amended by adding Subsection (b-1) to 
read as follows: 

"(b-1) Each loan to a participating health care provider to decrease or 
eliminate cash-flow deficits shall mature not more than eighteen (18) months after 
the date of such loan." 

The amendment was read and was adopted. 

Senator Jones offered the following amendment to Floor Amendment No. l: 

Floor Amendment No. 18 

Amend Floor Amendment No. l to C.S.H.B. 2091 by inserting a new 
ARTICLE 20 therein to read as follows and renumbering the existing succeeding 
ARTICLE(S) in consecutive numerical order: 

ARTICLE 20 
SECTION l. SHORT TITLE. This Act may be cited as the Opticians' 

Registry Act. 
SECTION 2. DEFINITIONS. In this Act: 
{l) "Dispensing Optician" or ophthalmic dispenser" means any person, 

except as permitted under Section 11 of this Act, who provides or offers to provide 
ophthalmic dispensing services or products to the public. 

(2) "Ophthalmic dispensing" means the design, verification, fitting, 
adjustment, and delivery of ophthalmic lenses, frames, and other specially 
fabricated ophthalmic or optical devices prescribed by a licensed physician or 
optometrist. It includes: 

(a) Prescription analysis and interpretation; . 
(b) The taking of measurements to determine· the size, shape, and 

specifications of the ophthalmic lenses, frames, or lens forms best suited to the 
wearer's needs; 

(c) The preparation and delivery of work orders to laboratory technicians 
engaged in grinding lenses and fabricating ophthalmic products; 

(d) The verification of the quality of finished ophthalmic products; 
(e) The adjustment of lenses or frames to the intended wearer's face or eyes; 

and 
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(f) The adjustment, repair, replacement, reproduction or duplication of 
previously prepared ophthalmic lenses, frames, or other specially fabricated 
ophthalmic or optical deviGes; .the replacement,Heproduction, duplication of 
previously dispensed contact lenses according to the original written prescription for 
contact lenses. 

(3) "Prescription" means written or, in case of an emergency for replacement 
oflost or damaged lenses, verbal directions from a licensed physician or optometrist 
for therapeutic or corrective lenses. A prescription consists of a description of the 
refractive power of an ophthalmic product and if necessary, of the vertex distance, 
cylinder, axis, and prism. A prescription for contact lenses must specify that it is for 
contact lenses. A prescription for contact lenses written by a licensed optometrist 
must be fully written as required by the Texas Optometry Act, in which case a 
dispensing optician registered under this Act may fabricate or order the contact 
lenses and dispense them with appropriate instructions for the care and handling 
of the lenses, but shall make no measurements of the eye or the cornea or evaluate 
the physical fit of the lenses, by any means whatsoever. 

(4) "Board" means the Texas Board ofHealtq. 
(5) "Department" means the Texas Department of Health. 
(6) "Advisory Council" means the Advisory Council of Opticians Registry. 
SECTION 3. PROHIBITED ACTS. (a) A person may not, except as 

permitted under Section 11 of this Act, provide or offer to provide ophthalmic 
dispensing services to the public unless the person is registered with and complies 
with this Act. . ! 

(b) A person may not, unless registered under this Act, use ariy words, letters, 
abbreviations, or insignia that imply that the person may render ophthalmic 
dispensing services. 

(c) A person may not engage in dispensipg contact lenses from an 
Optometrist's fully written contact lens prescription in any manner that would 
adjust or alter the specific, written instructions of the Optometrist. 
. SECTION 4. DUTIES OF BOARDS: FEES: ADVISORY COUNCIL. 

(a) The board shall adopt rules to implement standards adopted under this 
Act. The board shall adopt rules relating to miqimum requirements for the 
registration of dispensing opticians and the probation, suspension, denial, or 
revocation of registration. 

(b) The board shall appoint a nine-member advisory council to be known as 
the Advisory Council of the Opticians' Registry. The members shall be appointed 
from different geographical areas to ensure representation of urban and rural 
interests. ' ! · 

(c) Each application must be accompanied by a nonrefundable license fee in 
an amount set by the board. The license fee shall be paid annually on renewal of 
the license. 

(d) The optician registry fund is established ~s a special fund in the state 
treasury. All fees collected under this article shall be deposited to the credit of the 
optician registry fund and may be appropriated to the department only to 
administer and enforce this article. 

(e) The board shall appoint members of the council as follows: 
(I) Three must be consumers; 
(2) One must be an optometrist licensed in this state; 
(3) Five must be dispensing opticians of which at least two must be registered 

under this act as spectacle dispensers and at least two must be registered under this 
act as contact lens dispensers. 

(f) The board shall adopt by rule the forms required by this Act. 
SECTION 5. POWERS AND DUTIES OF THE DEPARTMENT. (a) 

The department shall administer this Act; evaluate the qualifications of applicants, 
and provide for the examination of applicants. 
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(b) The department shall investigate persons engaging in practices that violate 
this Act. 

( c) The department shall employ administrative and clerical staff as necessary 
to carry out this Act. 

SECTION 6. EXAMINATIONS. (a) The department shall administer a 
written qualifying spectacle-dispensing examination and a written qualifying 
contact lens examination at least once a year to applicants for registration. The 
qualifying examinations shall be professionally constructed and validated and 
objectively administered and scored. 

(b) Ifa person fails to pass a qualifying examination, the person may reapply 
to take a subsequent examination. An applicant who fails two successive 
examinations may not reapply until the applicant completes any remedial work 
required by the department. 

SECTION 7. CERTIFICATE OF REGISTRATION. (a) On application 
and payment of a registration fee, the department shall issue a certificate of 
registration to an applicant who passes the examination required under Section 6 
of this Act. 

(b) A person may qualify and be registered as a contact lens dispenser, as a 
spectacle dispenser, or as both a contact lens dispenser and a spectacle dispenser. 

(c) A person issued a certificate by the department shall display the certificate 
in an appropriate public manner as specified by the board. 

(d) A certificate of registration is the property of the department and must be 
surrendered on demand. 

SECTION 8. RENEWAL OF REGISTRATION. (a) A certificate of 
registration issued under this Act is valid for one year from the date of issuance. To 
renew the registration, the registrant must submit an application for renewal in the 
manner prescribed by the board. The application must be accompanied by a 
renewal fee and evidence that the applicant has acceptably completed any 
continuing education courses required by the rule of the board. 

(b) The department shall adopt a system under which registrations expire and 
are renewed on various dates of the year. 

(c) A person registered under this Act who does not r!'!new the registration by 
the expiration date may renew the registration not later than 90 days after the 
expiration date by meeting the requirements set forth in this section and by paying 
a late penalty fee as prescribed by the board. 

(d) The registration of a person who fails to meet the renewal requirements 
is void, and such a person may practice as a dispensing optician as provided by this 
Act until the person submits a new application, pays the appropriatefees, and meets 
the current requirements for registration. 

SECTION 9. ENFORCEMENT; PENALTY. (a) The attorney general, or 
the district or county attorney for the county in which an alleged violation of this 
Act occurs, on the verified complaint of any person, shall enforce this Act and rules 
adopted under this Act by appropriate judicial proceedings in a court of competent 
jurisdiction. · 

(b) A person commits an offense if the person violates this Act. An offense 
under this Act is a Class B misdemeanor. 

(c) The attorney general or prosecutor may sue in a court of competent 
jurisdiction to enjoin or restrain a person from violating this Act or a rule adopted 
under this Act. · 

(d) In addition to granting injunctive relief or any other remedy provided by 
law, a court may impose a civil penaltyfor a violation of this Act or a rule adopted 
under this Act. · · 

SECTION 10. DENIAL, SUSPENSION, REVOCATION, AND 
PROBATION. (a} The department may refuse to issue a certificate of registration 
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to an applicant, or may suspend or revoke a certificate of registration, or place on 
probation an individual who is registered under this Act for: 

( l) Obtaining a ·certificate by means of frau<;i,:,, misrepresentation, or 
concealment of material fads; :· · ·"··o:· 

(2) Selling, bartering, or offering to sell or baliter a certificate of registration; 
(3) Violating any lawful order or rule rendered or adopted by the board; or 
( 4) Violating Section 3 of this Act. 
(b) A person whose application of registration is denied, suspended, or 

revoked is entitled to a hearing before the department if the person submits a written 
request for a hearing to the department. A hearing is governed by department rules 
for a contested hearing and by the Administrative Procedure and Texas Register Ad 
(Article 6252-13A, Vernon's Texas Civil Statutes). 

SECTION 11. APPLICATION OF THIS ACT. This Act does not prevent, 
limit, or restrict; 

( l) any person licensed in this state under any other law from engaging in the 
profession or occupation for which the person is licensed; or 

(2) An individual, firm, or corporation from employing a person registered 
under this Act. 

(3) Any employee of an optometrist licensed in this state from performing the 
duties of employment required by said optometrist nor does it require such 
employee to be registered under this Act. : 

( 4) A licensed physician from treating or prescribing for his patients or 
directing or instructing others under his control, supervision, or direction from 
aiding or ministering to the needs of his patients according to his directions, orders, 
instructions, or prescriptions. When the physician's directions, orders, instructions, 
or prescriptions are to be followed, performed, carried out, or filled by a registered 
dispensing optician separate from and independent of the physician's office, those 
directions, orders, instructions, or prescriptions shall be of a scope and content and 
communicated to the particular designated dispensing optician in a form and 
manner that, in the professional judgment of the p!iysician, best serve the health, 
safety, and welfare of the physician's patient. 

SECTION 12. This ARTICLE takes effect on January l, 1986. 
SECTION 13. The fees authorized in this Act are appropriated to the 

department for the administration of this Act for the fiscal years ending September 
1, 1986 and 1987. 

The amendment was read. 
I 

On motion of Senator Glasgow, the amendment was tabled by the following 
vote: Yeas 16, Nays 15. 

Yeas: Blake, Brown, Glasgow, Henderson, Howard, Kothmann, Krier, 
Mauzy, Montford, Parker, Parmer, Sarpalius, Sims, Traeger, Truan, Williams. 

Nays: Barrientos, Brooks, Caperton, Edwards, Farabee, Harris, Jones, 
Leedom, Lyon, McFarland, Santiesteban, Sharp, Uribe, Washington, Whitmire. 

Senator Henderson offered the following amendment to Floor Amendment 
No. 1: ' 

Floor Amendment No. 19 

Amend the Washington Amendment to C.S.H.B. 2091 on page 61, line 13 by 
striking 1997 and inserting 1985. 

The amendment was read. 

On motion of Senator Washington, the amendm~nt was tabled by the following 
vote: Yeas 24, Nays 7. 
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Yeas: Barrientos, Blake, Brooks, Caperton, Edwards, Farabee, Glasgow, 
Howard, Jones, Kothmann, Mauzy, Montford, Parker, Parmer, Santiesteban, 
Sarpalius, Sharp, Sims, Traeger, Truan, Uribe, Washington, Whitmire, Williams. 

Nays: Brown, H~rris, Hl'..nderson, Krier, Leedom, Lyon, McFarland. 

Question recurrring on the adoption of Floor Amendment No. 1 as amended, 
the amendment was adopted by the following vote: Yeas 25, Nays 6. 

Yeas: Barrientos, Blake, Brooks, Caperton, Edwards, Farabee, Glasgow, 
Howard, Jones, Kothmann, Lyon, Mauzy, Montford, Parker, Parmer, 
Santiesteban, Sarpalius, Sharp, Sims, Traeger, Truan, Uribe, Washington, 
Whitmire, Williams. 

Nays: Brown, Harris, Henderson, Krier, Leedom, McFarland. 

On motion of Senator Edwards and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

The bill as amended was passed to third reading. 

COMMITIEE SUBSTITUTE HOUSE BILL 2091 ON THIRD READING 

Senator Edwards moved that the Constitutional Rule and Senate Rule 68 
requiring bills to be read on three several days be suspended and that C.S.H.B. 2091 
be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 25, Nays 6. 

Yeas: Barrientos, Blake, Brooks, Caperton, Edwards, Farabee, Glasgow, 
Howard, Jones, Kothmann, Lyon, McFarland, Mauzy, Montford, Parker, Parmer, 
Santiesteban, Sarpalius, Sharp, Sims, Traeger, Truan, Uribe, Whitmire, Williams. 

Nays: Brown, Harris, Henderson, Krier, Leedom, Washington. 

The bill was read third time and was passed. 

CONFERENCE COMMITIEE ON HOUSE BILL 393 

Senator Caperton called from the President's table for consideration at this 
time the request of the House for a Conference Committee to adjust the differences 
between the two Houses on H.B. 393 and moved that the request be granted. 

The motion prevailed. 

The President asked if there were any motions to instruct the Conference 
Committee on H.B. 393 before appointment. 

There were no motions offered. 

Accordingly, the President announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Caperton, Chairman; 
Farabee, Glasgow, McFarland and Washington. 

CONFERENCE COMMITIEE ON HOUSE BILL 1811 

Senator Caperton called from the President's table for consideration at this 
time the request of the House for a Conference Committee to adjust the differences 
between the two Houses on H.B. 1811 and moved that the request be granted. 

Th,e motion prevailed. 

The President asked if there were any motions to instruct the Conference 
Committee on H.B. 1811 before appointment. 



SUNDAY, MAY 26, 198? 2091 

There were no motions offered. 

Accordingly, the Presicknt' ~~~ounced the appciintriient of the following 
conferees on the part of the Senate on the bill: Senators Caperton, Chairman; 
Brown, Jones, Mauzy and Parker. 

SENATE RULE 74a SUSPENDED 

On motion of Senator Mauzy and by unanimous consent, Senate Rule 74a was 
suspended as it relates to House amendments to S.B. 581. 

SENATE BILL 581 WITH HOUSE AMENDMENTS 

Senator Mauzy called S.B. 581 from the President's table for consideration of 
the House amendments to the bill. 

The President laid the bill and the House amendm~11ts before the Senate. 

Floor Amendment No. 1 - Oliver 

Amend S.B. 581 by renumbering Sections 2 and 3 as Sections 3 and 4 and by 
adding a new Section 2 to read as follows: 

SECTION I. Subsection (a), Section 3e, Arti~le 42.12, Code of Criminal 
Procedure, 1965, as amended, is amended to read as ifollows: 

"(a) For the purposes of this section, the jurisdiction of a court in which a 
sentence requiring confinement in the Texas Department of Corrections is imposed 
for conviction (of a felony) shall continue for 180 days from the date the defendant 
is committed to the Texas Department of Corrections [execution of the sentence 
actually begins]. After the expiration of 60 days but prior to the expiration of 180 
days from the date the defendant is committed to the Texas Department of 
Corrections [execution of the sentence actually begins], the judge of the court that 
imposed such sentence may on his own motion or on written motion of the 
defendant, suspend further execution of the sentence imposed and place the 
defendant on probation under the terms and conditions of this article, if in .the 
opinion of the judge the defendant would not benefit from further incarceration in 
a penitentiary. For the purpose of determining when 60 days have expired under 
this subsection, the court may count all or part of the time served by the defendant 
in county jail after sentencing but prior to commitment in the Texas Department 
of Corrections. Pr9bation may be granted under this section only if: 

"( 1) · the defendant is otherwise eligible for probation under this article; and 
"(2) the defendant had never before been incarcerated in a penitentiary 

serving a sentence for a felony; and ' I 
"(3) the offense for which the defendant was convicted was other than those 

defined by Section 19.02, 20.04, 22.021, 22.03, 22.04(a)(l), (2), or (3), 29.03, 36.02; 
38.07, 71.02 or a felony of the second degree under Section 38.10, .Penal Code." 

Floor Amendment No. 2 - Hightower 

Amend S.B. 581 by amending SECTION 2 arid SECTION 3 and adding 
SECTION 4 and 5 to read as follows: J . 

SECTION 2. Section 38.04, Penal Code, is amended by amending 
Subsection (c) and adding Subsection (d) to read as follows: 

(c) For the purposes of this section, it is presumed that the actor recklessly 
engaged in conduct if the actor knowingly operated a motor vehicle while 
intoxicated during the commission of the offense. In this subsection, "intoxicated" 
has the meaning assigned that term by Article 67011-1, Revised Statutes. 

@ An offense under this section is a Class B misdemeanor unless the actor, 
during the commission of the offense, recklessly engaged in conduct that placed 
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another in imminent danger of serious bodily injury, or recklessly engaged in 
conduct that resulted,in bodily injury to a person other than the actor, in which 
event the offense is a Class A misdemeanor. 

SECTION 3. (a) The change in law made by this Act applies only to an 
offense committed on or after the effective date of this Act. For purposes of this 
section, an offense is committed before the effective date of this Act if any element 
of the offense occurs before the effective date. 

(b) An offense committed before the effective date of this Act is covered by 
the law in effect when the offense was committed, and the former law is continued 
in effect for this purpose. 

SECTION 4. This Act takes effect September 1, 1985. 
SECTION 5. The importance of this legislation and the crowded condition 

of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended. 

The amendments were read. 

Senator Mauzy moved that the Senate do not concur in the House 
amendments, but that a Conference Committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The President asked if there were any motions to instruct the Conference 
Committee on S.B. 581 before appointment. 

There were no motions offered. 

The President announced the appointment of the following conferees on the 
part of the Senate on the bill: Senators Mauzy, Chairman; Caperton, Lyon, 
Washington and Whitmire. 

SENATE BILL 300 WITH HOUSE AMENDMENTS 

Senator Sarpalius called S.B. 300 from the President's table for consideration 
of the House amendments to the bill. 

The President laid the bill and the House amendments before the Senate. 

Committee Amendment - Messer 

Substitute the following for S.B. 300: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the operation, administration, and continuation of the Texas Advisory 
Board of Occupational Therapy and the licensing of occupational therapists and 
occupational therapy assistants; amending the Occupational Therapy Title Act 
(Article 8851, Vernon's Texas Civil Statutes) by amending Subsection (g), Section 
3; Subsections (b), (d), (e), and (I), Section 5; Subsection (a), Section 22; and Sections 
11, 14, 16, 18, 25, and 30; and by adding Subsection (m) to Section 5 and Section 
25A. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Subsection (g), Section 3, Occupational Therapy Title Act 

(Article 8851, Vernon's Texas Civil Statutes), is amended to read as follows: 
"(g) The board is subject to the Texas Sunset Act[, as amended] (Article 

5429k, Vernon's Texas Civil Statutes). Unless the board is continued in existence 
as provided by that Act, the board is abolished, and this Act expires effective 
September 1, 1997 [+98-5)." · 
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SECTION 2. Section 5, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes}, is amended by amending Subsections (b), (d), (e), 
and (I} and adding Subsection (m) to.read as follows;+o~->~~i', - · 

"(b) The board may collect fees for licenses, license renewals, examinations, 
and all other administrative expenses. If the General Appropriations Act does not 
set the amount of those fees, the board shall set the fees in amounts that will recover 
the amount appropriated for the operation of the board from the General Revenue 
fund. [shall p1esuibe and publish fees f01 the following.] 
--"((!) application f01 licensme fee (nomefondable), 

"[(2) initial license fee, · 
"[(3) 1enewal of license fee, 
"[(4) late 1enewal fee, 
"[(5) endo1sement license fee, and 
"[(6) tempoia1y license fee. , 
"[These fees shall be dete1 mined by and limited to the boai d's ope1 ational costs 

in implementing the p10visions of this Act]." 
"(d) The board may investigate complaints; issue, suspend, deny, and revoke 

licenses; reprimand licensees and place them on probation; issue subpoenas; and 
hold hearings. The board shall keep an information file about each complaint that 
is filed with the board relating to a licensee or an entity regulated by the board. If 
a written complaint is filed with the board relating to a licensee or entity regulated 
by the board, the board shall notify the parties to the complaint of the status of the 
complaint unless the notice would jeopardize an undercover investigation. The 
board shall notify the parties to the complaint at least as frequently as quarterly until 
the final disposition of the complaint. 1 . 

"(e) _ The board shall propose rules consistent with this Act to carry out its 
duties in administering this Act, shall submit said rules to the office of the Attorney 
General of Texas for review, and shall then adopt rules consistent with the advice 
of the attorney general. In adopting its rules, the board shall consider any applicable 
policies and procedures of the commission." 

"( 1) The board shall prepare or approve continuing education programs for 
licensees and shall require each licensee to participate in an approved continuing 
education program in order to renew a license issued under this Act [may iecognize, 
p1epaie, implement, and iequi1e continuing education p1ogiams fo1 pe1soi1s it 
licenses]. ; . 
~ . . "(m) The board shall develop and implement policies that clearly define the 
respective responsibilities of the governing body of the board and the staff of the 
board." ·. .,. , , 
--S-ECTION 3. -Seetion 11: Occupational -Thera~y ',Title Act (Article 8851, 
Vernon's Texas Civil Statutes}, is amended to read as follows: 

"Section 11. OPEN MEETINGS. @} The board is subject to the open 
meetings law, Chapter 271, Acts of the 60th Legislature; Regular Session, 1967[;-as 
amended] (Article 6252-17, Vernon's Texas Civil Statutes), and the Administrative 
Procedure and Texas Register Act[, as amended] (Articl~ 6252-13a, Vernon's Texas 
Civil Statutes). 
. "(b) The board shall develop and implement policies that provide the public 

with a reasonable opportunity to appear before the board and to speak on issues that 
are under the jurisdiction of the board." 

SECTION 4. Section 14, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes}, is amended to read as follows: 

"Section 14. APPROPRIATIONS TO TEXAS REHABILITATION 
COMMISSION. The commission shall receive an account for funds derived under 
this Act. The commission shall deposit all funds collected under this Act to the 
credit of the General Revenue fund. [The funds shall be deposited in the State 
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T1easury to the c1edit of a special fund known as the Occupational The1apy 
Licensing Fund and may be used only fo1 the adminisbation of this Act and are 
he1eby app1opiiated fo1 this purpose.] 

SECTION 5. Section 16, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

"Section 16. REQUIREMENTS FOR LICENSURE. An applicant applying 
for a license as an occupational therapist or as an occupational therapy assistant 
shall file a written application on a form provided by the board, showing to the 
satisfaction of the board that the applicant [he 01 she] meets the following 
requirements: 

"ill[(a) Residence. Applicant need not be a 1esident of this state. 
" [ (b) Chai acte1. Applicant shall be of good moial chaiacte1. 
" [(c)] Education: Applicant shall present evidence satisfactory to the board 

of having successfully completed the academic requirements of an educational 
program in occupational therapy recognized by the board. The 

"[(!) Such] evidence for a license as an occupational therapist shall be [one 
of the following. · 

"[(A)] a baccalaureate degree in occupational therapy,[; 
"[tffl] a certificate evidencing successful completion of required 

undergraduate occupational therapy course work awarded to persons with a 
baccalaureate degree which is not in occupational therapy,[;] or 

"[(€)] a postgraduate degree in occupational therapy. The 
"[(2) Such] evidence for a license as an occupational therapy assistant shall 

be either [one of the following. 
"[(A)] an associate degree in occupational therapy,_Q[[; 
"[tffl] an occupational therapy assistant certificate. 
"ill [(dJ] Experience: Applicant shall submit to the board evidence of 

having successfully completed a period of supervised field work experience arranged 
by the recognized educational institution where the applicant [he 01 she] met the 
academic requirements. 

"[(+)] For an occupational therapist, a minimum of six months of supervised 
field work experience is required. 

"[ffl] For an occupational therapy assistant, a minimum of two months of 
supervised field work experience is required. 

"W [(e)] Examination: An applicant for licensure as an occupational 
therapist or as an occupational therapy assistant shall pass an examination as 
provided for in Section I 7 of this Act." 

SECTION 6. Section 18, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

"Section 18. LICENSE BY ENDORSEMENT.@} A person who is licensed 
or otherwise registered as an occupational therapist or as an occupational therapy 
assistant by another state, the District of Columbia, or a commonwealth or territory 
of the United States whose requirements for licensing or registration were at the date 
oflicensing or registration substantially equal to the requirements prescribed by this 
Act may receive an occupational therapist license without examination, on 
submission of an application on a form prescribed by the board and payment of an 
endorsement license fee prescribed by the board. 

"(b) The board may also waive examination requirements for a person who 
is certified by a national association approved by the board and who is currently 
practicing in a state that does not require a license or other form of registration:" 

SECTION 7. Subsection (a), Section 22, Occupational Therapy Title Act 
(Article 8851, Vernon's Texas Civil Statutes), is amended to read as follows: •. 

"(a) The board may [shatt] issue a temporary license without examination to 
a person :who is a recent graduate of an institution of higher education in the United 
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States if the person has applied for a license, has applied to take the licensing 
examination, and meets the requirements for license under Section 16 of this Act. 
A person who holds a temporary license may practice onif imder the supervision 
of a person who holds a regular license. A temporary license expires on notification 
of the results of the licensing examination [has applied for a license and meets the 
qualifications prescribed b:y Section 16, except Subsection (e) ofSection 16, of this 
Act. This license expires on completion of scoring of the next administered 
examination whether the applicant passes the examination or not]. Issuance of a 
temporary license following failure of part or all the examination shall be according 
to rules adopted by the board." 

SECTION 8. Section 25, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 
· "Section 25. RENEW AL OF EXPIRED LICENSE. (a) If a person's license 
has been expired for not more than 90 days, the person may renew the license by 
paying to the board the required renewal fee plus a late fee in an amount that is 
one-half of the license fee. 

"(b) If a person's license has been expired for more than 90 days but less than 
two years, the person may renew the license by paying to the board all unpaid. 
renewal fees and a late fee that is equal to the license fee. 

"(c) If a person's license has been expired for tw.o years or more, the person 
may not renew the license. The person may obtain a new license by applying for 
a license, submitting to reexamination, and complying with the requirements and 
procedures for obtaining an original license. However, the board may renew without 
reexamination an expired license of a person who was licensed in this state, moved 
to another state, and has been legally practicing in the other state for the two years 
preceding the application for renewal. The person shall pay to the board a renewal 
fee that is equal to the license fee. 

"(d) Not later than the 30th day before the expiration date of a person's 
license, the board shall send written notice of the impending license expiration to 
the person at the person's last known address. [A license that has expired for less 
than three :years fwm the date of the application for renewal ma:y be renewed b:y 
submission of an application on a fomr prescribed by the board and payment of a 
renewal fee established by the board. ; 

"[(b) A license that has expired for more than three consecutive :years may be 
reinstated only by compl:ying with the requirements for issuing an original license.]" 

SECTION 9. The Occupational Therapy Title Act (Article 8851, Vernon's 
Texas Civil Statutes) is amended by adding Section 25A to read as follows: 

"Section 25A. INACTIVE ST A TUS LIST. (a) A person who holds a license 
under this Act and who is not actively engaged in the practice of occupational 
therapy may apply to the board in writing to be placed on an inactive status list 
maintained by the board. The person must apply for inactive status before the 
expiration of the person's license. A person on inactive status is not required to pay 
the annual renewal fee. 

"(b) A person on inactive status may not perform any activities regulated 
under this Act. 

"( c) If a person on inactive status desires to reenter active practice, the person 
shall notify the board in writing. The board shall remove the person from the 
inactive status list on payment of an administrative fee and on compliance with 
educational or other requirements set by the board by rule." 

SECTION 10. Section 30, Occupational Therapy Title Act (Article 8851, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

"Section 30. [GROUNDS FOR] DENIAL, SUSPENSION, OR 
REVOCATION OF A LICENSE~ [OR] DISCIPLINE OF A LICENSEE. (a) Ifthe 
board proposes to deny a license or to suspend or revoke a license, the applicant or 
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licensee is entitled to a hearing before the board or before a hearing officer appointed 
by the board. All final decisions shall be made by the board. 

"ili) After hearing, a license may be denied, suspended, or revoked or a 
licensee otherwise disciplined if the applicant or licensee has: 

"(I) used drugs or intoxicating liquors to an extent that affects his or her 
professional competence; 

"(2) been convicted of a crime, other than minor offenses defined as 'minor 
misdemeanors,' 'violations,' or 'offenses,' in any court ifthe acts for which he or she 
was convicted are found by the board to have a direct bearing on whether he or she 
should be entrusted to service the public in the capacity of an occupational therapist 
or occupational therapy assistant; 

"(3) obtained or attempted to obtain a license by fraud or deception; 
"( 4) been grossly negligent in the practice of occupational therapy or in acting 

as an occupational therapy assistant; 
"(5) been adjudicated mentally incompetent by a court of competent 

jurisdiction; 
"(6) practiced occupational therapy in a manner detrimental to the public 

health and welfare; 
"(7) advertised in a manner that in any way tends to deceive or defraud the 

public; or 
"(8) had his or her license to practice occupational therapy revoked or 

suspended or had other disciplinary action taken against him or her or had his or 
her application for a license refused, revoked, or suspended by the proper licensing 
authority of another ·state, territory, or nation." 

SECTION 11. A person who holds a temporary license on the effective date 
of this Act may practice under the terms of that license until the license expires. 

SECTION 12. All balances accrued to the credit of the Occupational 
Therapy Licensing Fund on the effective date of this Act are hereby reverted to the 
General Revenue fund. -

SECTION 13. This Act takes effect September 1, 1985. 
SECTION 14. The importance of this legislation and the crowded condition 

of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended. 

Floor Amendment - G. E. Thompson 

Amend C.S.S.B. 300 by adding new Section 13 and renumbering the 
succeeding Sections accordingly: 

SECTION 13. Chapter 338, Acts of the 64th Legislature, Regular Session, 
1975 (Article 6675a-5e.l, Vernon's Texas Civil Statutes), is amended by adding 
Section 11 to read as follows: 

Sec. 11. PRESUMPTION. In a prosecution of an offense under Section 10 
of this Act, it is presumed that the registered owner of the motor vehicle that is the 
subject of the prosecution is the person who parked the vehicle at the time and place 
the offense occurred. 

The amendments were read. 

Senator Sarpalius moved to concur in the House amendments. 

The mot.ion prevailed. 

SENATE RULE 74a SUSPENDED 

On motion of Senator Sharp and by unanimous consent, Senate Rule 74a was 
suspended as it relate_s to Ho~se amendments to S.B. 384. -



SUNDAY, MAY 26, 1985 . 2097 

SENATE BILL 384 WITH HOUSE AMENDMENTS 

Senator Sharp called S.B; '384 from the Presideni'~?iliBie for consideration of 
the House amendments to the bill. 

The President laid the bill and the House amendments before the Senate. 

Floor Amendment No. - C. Evans 

Amend S.B. 384 as follows: 

(l) On page 9, between lines 21 and 22, insert a new Section 12 to read as 
follows and renumber current ·Section 12 and subsequent sections accordingly: 

SECTION 12. Chapter 81, Human Resources Code, is amended by adding 
Section 81.0091 to read as follows: ! 

Sec. 81.0091. SALARIES. Not more than 25 percent of the total amount 
appropriated to the commission for each fiscal year, excluding an amount equal to 
the total amount of gifts, grants, and donations accepted by the commission to 
supplement salaries for that fiscal year, may be used for salaries of commission 
employees, including the executive director. However, the commission may accept 
private gifts, grants, and donations to supplement salaries of commission 
employees, including the executive director, and those amounts are not included 
in the 25-percent limitation imposed by this section. 

(2) On page 11, line 25, substitute six-month for one year. 

(3) On page 11, line 26, substitute shall for may. 

( 4) On page 12, at the end of line l, add the followii;ig: 

The commission may determine appropriate placements for those 
. telecommunications devices removed from selected state agencies due to non-use. 

The primary criteria for making these placements shall be a determination of where 
the greatest number of deaf and hearing-impaired persons will receive maximum 
benefits by the placement and may include placements in entities other than state 
agencies and units of local government. 

(5) On page 15, at the end of line 18, add the following: 

The commission may not award contracts or grants to former employees of the 
commission. · · 

Floor Amendment No. 2 - McKinney 

Amend S.B. 384 on page 3, line 18 by changing 1997 to 1987. 

Floor Amendment No. 3 - T. Smith 

Amend S.B. 384 as follows: 

On page 5, line 17, strike the word "manual". On page 6, line 4, strike the words 
"sign language". 

Amend S.B. 384 on page 16 between lines 18 and 19 by inserting a new 
SECTION 19 to read as follows and renumbering current SECTION 19 ·and 
subsequent sections accordingly: · 

SECTION 19. The Texas Commission for the Deaf is hereby appropriated 
$38,000 in fiscal year 1986 and $38,000 in fiscal year 1987 to fund the outdoor 
training program for deaf individuals. 
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The amendments were read. 

Senator Sharp moved to concur in the House amendments. 

The motion prevailed. 

SENATE RULE 74a SUSPENDED 

On motion of Senator Jones and by unanimous consent, Senate Rule 74a was 
suspended as it relates to House amendments to S.B. 1125. 

SENATE BILL 1125 WITH HOUSE AMENDMENTS 

Senator Jones called S.B. 1125 from the President's table for consideration of 
the House amendments to the bill. 

The President laid the bill and the House amendments before the Senate. 

Aoor Amendment - Schlueter 

Amend S.B. 1125 by adding a new Section 5 and renumbering Section 5 as 
Section 6. 

SECTION 5. This Act does not apply to any matter that on the effective date 
of this Act: 

(1) is involved in litigation if the litigation ultimately results ih the matter 
being held invalid by a final judgment of a court of·competent jurisdiction; or 

(2) has been held invalid by a final judgment of a court of competent 
jurisdiction. 

Committee Amendment - McKinney 

Amend S.B. 1125 by deleting all language in Section 5 and Section 6 and 
renumbering Section 7 as Section 5. 

The amendments were read. 

Senator Jones moved that the Senate do not concur in the House amendments, 
but that a Conference Committee be appointed to adjust the differences between 
the two Houses on the bill. 

The motion prevailed. 

The President asked if there were any motions to instruct the Conference 
Committee on S.B. 1125 before appointment. 

There were no motions offered. 

The President announced the appointment of the following conferees on the 
part of the Senate on the bill: Senators Jones, Chairman; Howard, Krier, Leedom 
and McFarland. 

CONFERENCE COMMITfEE ON HOUSE BILL 25 

Senator Washington called from the President's table for consideration at this 
time the request of the House for a Conference Committee to adjust the differences 
between the two Houses on H.B. 25 and moved that the request be granted. 

The motion prevailed. 

The President asked if there were any motions to instruct the Conference 
Committee on H.B. 25 before appointment. 

There were no motions offered. 

Accordingly, the President announced the appointment or the following 
conferees on .the part of the Senate on the bill: Senators Washington, Chairman;. 
Leedom, Mauzy, Farabee and Whitmire. 
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CONFERENCE COMMITfEE ON HOUSE BILL 1843 

Senator Traeger called from the President's tablefor.c.onsideration at this time 
the request of the House'for a Conference Commiffee)fo adjust the differences 
between the two Houses on H.B. 1843 and moved that the reqµest be granted. 

The motion prevailed. 

The President asked if there were any motions to instruct the Conference 
Committee on H.B. 1843 before appointment. 

There were no motions offered. 

Accordingly, the President announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Traeger, Chairman; 
Brooks, Caperton, Farabee and Montford. 

MESSAGE 'FROM THE HOUSE 

H~use Chamber 
May 26, 1985 

HONORABLE W. P. HOBBY 
PRESIDENT OF THE SENATE 

SIR: I am directed by the House to inform the Senate that the House has passed 
the following: 

The House has adopted the Conference Committee Report on H.B. 1593 by 
a record vote of 96 ayes, 53 noes. 

The House has concurred in Senate amendm¢nts to H.B. 1717 by a record 
vote of 132 ayes; .1 noes, and 1 present not voting. 

The House haS concurred in Senate amendments to H.B. 539 by a record vote 
of 145 ayes? 9 noes,' and 1- present not voting . 

. The House has concurred in Senate amendments to H.B. 740 by a record vote 
of i 40 ayes, 0 noes, and 1 present not voting, ': 

- i 
The House has concurred in Senate amendments to H.B. 46 by a record vote 

oft 45 ayes, 0 noes, and 1 present not voting. ! -
The House has concurred in Senate amendments to H.B. '2447 by a record 

vote of 147 ayes, 1 noes, and ·l present·not voting.I . - -. I 
The House has concurred in Senate amendments to H.B. 1485 by a record 

vote of 134 ayes, 5 noes and 1 present not voting. · 

The House has concurred in Senate amendments to H.B. 267 by a record vote 
of 141 ayes, ,O noes, and 1 present not voting. -

The House has concurred in Senate amendments to H.B. 1867 by a record 
vote of 135 ayes, 0 noes, and 1 present not voting: · 

The House has concurrred in Senate amendments to H.J.R. 72 by a record 
vote of 141 ayes, 0 noes, and 1 present not voting.I - ' 

The House has concurred in Senate amendments to H.B. 1837 by a record 
vote of 140 ayes, l noes, and l present not voting. 

The motion to reconsider the vote by which the House concurred in Senate 
amendments to H.B. 1543 prevailed and the House has concurred in Senate 
amendments by a record vote of 140 ayes, 0 noes, and 1 present not voting. 
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Respectfully, 

BETTY MURRAY, Chief Oerk 
House of Representatives 

CONFERENCE COMMIITEE ON HOUSE BILL 805 

Senator Sharp called from the President's table for consideration at this time 
the request of the House for a Conference Committee to adjust the differences 
between the two Houses on H.B. 805 and moved that the request be granted. 

The motion prevailed. 

The President asked if there were any motions to instruct the Conference 
Committee on H.R 805 before appointment. 

There were no motions offered. 

Accordingly, the President announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Sharp, Chairman; Brown, 
Farabee, Leedom and Lyon. 

CONFERENCE COMMIITEE REPORT 
SENATE BILL 1435 

Senator Jones submitted the following Conference Committee Report: 

Austin, Texas 
May 26, 1985 

Honorable William P. Hobby President of the Senate 

Honorable Gibson D. "Gib" Lewis Speaker of the House of Representatives 

Sir: 

We, your Conference Committee, appointed to adjust the differences between the 
Senate and the House of Representatives on S.B. 1435 have met and had the same 
under consideration, and beg to report it back with the recommendation that it do 
pass in the form and text hereto attached. 

JONES 
McFARLAND 
MONTFORD 
KRIER 
BLAKE 
On the part of the Senate 

GIBSON 
WILLIAMSON 
RILEY 
STILES 
ADKISSON 
On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to the issuance of bonds for additional building projects or energy efficiency 
improvement projects by the Texas Public Building Authority and handling of 
funds and bond proceeds. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
"SECTION 1. Sections 2, 9, 11, 12, 23, 24, 25, 26, and 28, Texas Public 

Building Authority Act (Article 601d, Vernon's Texas Civil Statutes), are amended 
to read as follows: 

"Sec. 2. PURPOSE. The purpose of this. Act is to provide a method of 
financing for the acquisition, construction, repair, renovation, or other 
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improvement of buildings for the use of state agencies and institutions in Travis 
County, Texas, and of energy efficiency improvem~nt projects for the exclusive use 
by those state agencies or institutions listed in Section:·,,24 of this Act in various 
counties of the State of Texas. 

"Sec. 9. ISSUANCE OF BONDS. The board may issue and sell bonds in the 
name of the authority to finance the acquisition, construction, repair, renovation, 
or other improvement of buildings for the use of state agencies and institutions in 
Travis County, Texas, and energy efficiency improvement projects for the exclusive 
use of state agencies or institutions at the specific locations listed in Section 24 of 
this Act in various counties of the State of Texas. 

"Sec. 11. SCOPE OF POWER. (a) The board's authority under Section 9 of 
this Act is limited to the financing of a project and does not affect the authority of 
the State Purchasing and General Services Commission, or any otqer state agency 
or institution, to carry out its statutory authority, i~cluding its authority to construct 
buildings, relating to the project. I 

"(b) ·The State Purchasing and General Serv~ces Commission or other agency 
or institution involved shall carry out its statutory authority regarding ~ project 
financed under this Act as ifthe project were financed by legislative appropriation. 

"(c) The board and the State Purchasing and General Services Commission, 
with respect to building projects, or another agency or institution involved, with 
respect to energy efficiency improvement projects, shall adopt a memorandum of 
understanding that defines the division of authority between the board and the 
commission or agency or institution to carry out the intent of this section. 

"Sec. 12. MANNER OF REPAYMENT OF BONDS. (a) The board may 
provide for the payment of the principal of and interest on the bonds issued under 
Section 9 of this Act relating to a project [buildi1rg]: 

"( 1) by pledging all or any part of the designa.ted rents, issues, and profits from 
leasing the project [building] to the state through the State Purchasing and General 
Services Commission or occupying or using state agency or institution; or 

"(2) from any other source of funds lawfully available to the board. 
"(b) From funds appropriated for the purpose of paying utility expenses or 

rental charges on improvements acquired, constructed, renovated, or repaired 
under ·this Act, the State Purchasing and General Services Commission or 
occupying or using state agency or institution shall pay to the board an amount 
determined by the board to be sufficient to pay the principal of and interest on. the 
bonds and to maintain any reserve fund required for servicing the debt. 

"(c) The commission shall set the rents, with respect to building projects, and 
the appropriate state agency or institution shall set rents or other charges, with 
respect to energy efficiency projects, in amounts sufficient to provide .the revenue 
required by the board. l 

"(d) All lease contracts entered into underithis Act shall be subject to the 
appropriation by the legislature of funds necessary to cover the provisions of the 
lease, except that if at any time the state· fails or refuses to pay the rental provided 
in such a lease contract or fails or refuses to renew an existing. lease contract at a 
rental provided to be paid, the board may lease or sublease the property covered by 
the lease contract to any person or entity on terms that the board determines. 

"(e) The board may lease space in projects financed [consbucted] under this 
Act to any person or entity under the terms that the board determines if tlie space 
cannot be leased to the State Purchasing and General Services Commission or other 
state agency or institution. 

"Sec. 23. BOND PROCEEDS. On issuance of bonds necessary to finance 
the projects authorized by this Act, the board sha·ll certify to the State Purchasing 
and General Services Commission, with respect to building projects, or to the 
appropriate agency. or institution, with respect to energy efficiency improvement 
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projects; and to the comptroller of public accounts that the funds are available and 
shall deposit the bond proceeds in the state treasury to the account of the State 
Purchasing and General Services Commission, with respect to building projects, or 
to the appropriate agency or institution, with respect to energy efficiency 
improvement projects, for the specific projects. Once the funds are deposited and 
the comptroller of public accounts has certified that the funds are available and after 
transfer of reserve funds and capitalized interest as certified to be reasonably 
required by the authority and payment of the costs of issuance of the bonds upon 
receipt of a certificate of the authority specifying the costs, tb.e State Purchasing and 
General Services Commission, with respect to building projects, or the appropriate 
agency or institution, with respect to energy efficiency improvement projects, shall 
begin the projects, and the funds so deposited are appropriated to the State 
Purchasing and General Services Commission or the appropriate agency or 
institution for those purposes. The State Treasurer shall invest, with the concurrence 
of the board, the unexpended bond proceeds and investment income thereon, 
credited to the account of the State Purchasing and General Services Commission, 
with respect to building projects, or to the appropriate agency or institution, with 
respect to energy efficiency improvement projects, in investments approved by law 
for the investment of state funds. Investment income needed for project costs as 
determined by the board shall be credited to the account of the State Purchasing and 
General Services Commission, with respect to building projects, or to the 
appropriate agency or institution, with respect to energy efficiency improvement 
projects. Investment income not needed for project costs as determined by the board 
shall be credited to and accounted for in the state lease fund in the State Treasury. 
Notwithstanding the provisions of Article 2543d, Revised Statutes, depository 
interest earned on the unexpended bond proceeds [funds] shall be credited to and 
accounted for in the state lease fund in the state treasury. 

"Sec. 24. SPECIFIC PROJECTS. @} The following projects are approved 
for financing under this Act: 
(I) Buildings: 

Estimated Cost 
Project of Project 

(1) Construction related to the Texas $ 10,500,000 
Youth Commission, Texas Rehabilitation 
Commission state office building 

(2) Purchase and renovation of the Texas 26,750,000 
Employment Commission property 

{3) Addition to Supreme Court Building 55,177,000 
and associated parking structure 

{4) Texas Education Agency Building 5,385,000 
renovation 

{5) Addition to State Library Records 7,046,000 
Storage Center 

{6) Addition to Central Services Building 2,630,943 
m John H. Winters Human Services 4,705,000 

Warehouse 
{8} New office building at Texas Department 10,218,000 

of Health Complex 
{9} Expansion ofTexas Youth Commission, 18,683,000 

Texas Rehabilitation Commission 
Total 141,094,943 
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(II) Energy Efficiency Improvement Projects: 

(l) University of Houston 
(2) Texas Woman's University 
(3) East Texas State University 
(4) University of Houston, Clear Lake 
(5) Texas Tech University 
(6) Texas Southern University 
(7) Texas Tech Health Science Center (Lubbock) 
(8) Texas A&I University 
(9) Prairie View A&M University 
(10) Texas Department of Health 
(11) Midwestern State University 
( 12) Texas Department of MHMR 

2103 

Estimated Cost 
of Project 

1,775,057 
395,045 
419 871 
566,465 
479,014 

1,223,129 
587,724 
577,700 
901,860 
530, 100 
479,000 

3,885,987 
Total 11,820,952 

"(b) In recognition that the amounts herein are estimated and that bonds may 
be issued to fund associated costs, including but not limited to reasonably required 
reseI"Ve funds, capitalized interest, administrative costs of the authority, and issuing 
expenses, the principal amount of any bond issue may be one and one-half the 
amount of the estimated cost for the project(s) being financed. 

"Sec. 25. RENT AND FEES. The State Purchasing and General Services 
Commission, with respect to building projects, or the appropriate state agency or 
institution, with respect to energy efficiency improvement projects, shall establish 
sched.ules necessary to properly charge state agencies occupying or using projects 
authorized by this Act for the expenses incurred in financing the project. Using state 
agencies shall pay to the State Purchasing and General Services Commission, with 
respect to building projects, or to the appropriate state agency or institution, with 
respect to energy efficiency improvement projects, from all funds appropriated to 
the agency for those purposes, in their proper proportion, the amount determined 
by the State Purchasing and General Services Cornmission or the appropriate state 
agency or institution as the necessary payment for the period or periods when [the 
commission has dete1mined] the payments are due. Payments received by the 
commission or agency or institution under this section shall be deposited to the 
credit to the state lease fund. The legislature may, in the alternative, provide for 
direct appropriation of the necessary funds for using agencies to the state lease fund. 

"Sec. 26. ST A TE LEASE FUND. The state I lease fund created by Article II, 
Chapter 700, Acts of the 68th Legislature, Regular Session, 1983 (Article 601c, 
Vernon's Texas Civil Statutes), may be used to finance appropriations to the State 
Purchasing and General Services Commission or other state agencies or institutions 
for payment of rents and fees to the authority. In addition, the legislature may 
transfer funds on deposit in the state lease fund to the Texas capital trust fund 
[Gene1al Re~enue Fund] for such other purposes as the legislature may determine 
after all bonds have been duly paid or provided for. 

"Sec. 28. CONVEYANCE OF PROPERTY. (a) When the principal of and 
interest on bonds relating to a project financed under this Act are paid in full and 
the building or facility involved in the project is free of all liens, the board shall 
certify to the State Purchasing and General Services Commission or occupying or 
using state agency or institution that rentals are nb longer required to service the 
bond debt. 

"(b) On making the determination called for in Subsection (a) of this section, 
the board shall, for the sum of$ l .OO, convey title of the completed project, including 
any real property in".olved in the project, to- the State Purchasing and General 
Services Commission or designated occupying or using state agency or institution. 
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"SECTION 2. The importance of this legislation and the crowded condition 
of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended, and that this Act take 
effect and be in force from and after its passage, and it is so enacted." 

The Conference Committee Report was read and was filed with the Secretary 
of the Senate. · · 

HOUSE BILL 13 ON SECOND READING 

On motion of Senator Lyon and by unanimous consent, the regular order of 
business was suspended to take up for consideration at this time on its second 
reading and passage to third reading: 

H.B. 13, Relating to authorizing the court of criminal appeals to promulgate 
rules of procedure in criminal cases. 

The bill was read second time. 

Senator Glasgow offered the following amendment to the bill: 

Amend H.B. 13 by striking everything below the enacting clause and 
substituting therefor the following: 

SECTION 1. RULES OF APPELLATE PROCEDURE IN CRIMINAL 
CASES. Articles of the Code of Criminal Procedure, 1965, as amended, that 
govern posttrial appellate and review procedure in criminal cases are hereby 
repealed pursuant to Section 4 of this Act. The court of criminal appeals is granted 
rulemaking power to promulgate rules of posttrial, appellate, and review procedure 
in criminal cases except that its rules may not abridge, enlarge, or modify the 
substantive rights of a litigant. 

SECTION 2. AMENDMENTS; NEW RULES. The court of criminal 
appeals may promulgate a comprehensive body of rules of posttrial, appellate, and 
review procedure in criminal cases and from time to time may promulgate a specific 
rule or· rules of posttrial, appellate, or review procedure in criminal cases or an 
amendment or amendments to a specific rule or rules. Rules and amendments 
adopted under this section are effective at the time the court of criminal appeals 
deems expedient in the interest of a proper administration of justice. The rules and 
amendments to rules remain in effect unless and until disapproved, modified, or 
changed by·the legislature. The clerk of the court of criminal appeals shall file with 
the secretary of state the rules or amendments to rules promulgated by the court of 
criminal appeals under this section. The secretary of state shall report the rules or 
amendments to rules to the next regular session of the legislature by mailing a copy 
of the rules or amendments to rules to each elected member of the legislature on 
or before December I immediately preceding the session. 

SECTION 3. PUBLICATION. The rules ofposttrial, appellate, and review 
procedure in criminal cases shall be published in the Texas Register and in the Texas 
Bar Journal. The court of criminal appeals may adopt the method it deems 
expedient for the printing and distribution of the rules. 

SECTION 4. REPEAL OF CERTAIN ARTICLES. (a) The reI)eal of any 
article listed in Subsection (b) of this section is effective if: · 

(I) the court promulgates a comprehensive body of rules of posttrial, 
appellate, and review procedure in criminal cases under Section 2 of this Act on or 
before January I, 1986; and 

(2) at the time the court promulgates the rules, the court files with the 
secretary of state a list of articles repealed under this section; the effective date of 
such repeal being simultaneous with the effective date of the comprehensive body 
of rules promulgated by the court of criminal appeals pursuant to this Act. 
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(b) The option granted under Subsection (ar) of this section applies only to 
Articles 36.20, 42.04a, and 42.06 and to articles in Chapters 40, 41, and 44 of the 
Code of Criminal Procedure, 1965, as amended; '.pr9:\'.ided, however, that the 
following articles of the Code of Criminal Procedure, 'f965, as amended, shall not 
be repealed: 44.01, 44.04, 44.10, 44.12 through 44.20, 44.25, 44.251, 44.28, 44.29, 
44.35, 44.39, and 44.41 through 44.44. 

SECTION 5. RULES OF EVIDENCE IN CRIMINAL CASES. The court 
of criminal appeals has the full rulemaking power in the promulgation of rules of 
evidence in the trials of criminal cases, except that its rules may not abridge, enlarge, 
or modify the substantive rights of a litigant. 

SECTION 6. AMENDMENTS; NEW RULES. The court of criminal 
appeals may promulgate a comprehensive body of rules of evidence in the trials of 
criminal cases and· from time to time may promulgate a specific rµle or rules of 
evidence or an amendment or amendments to a specific rule or rules. Rules and 
amendments adopted under this section are effective at the time the court of 
criminal appeals deems expedient in the interest of a· proper administration of 
justice. The rules and amendments to rules remain in effect unless and until 
disapproved by the legislature. The secretary of state shall report the rules or 
amendments to rules to the next regular session of the legislature by mailing a copy 
of the rules or amendments to rules to each elected member of the legislature on 
or before December l immediately preceding the ~session. 

SECTION 7. PUBLICATION. The rules: of evidence in the trials of 
criminal cases shall be published in the Texas Register and in the Texas Bar Journal. 
The court of criminal appeals may adopt the method it deems expedient for the 
printing and distribution of the rules. 

SECTION 8. AMENDMENT TO EXISTING LAW. (a) Section (a), 
Article 26.13, Code of Criminal Procedure, 1965, as amended, is amended to read 
as follows: 

"(a) Prior to accepting a plea of guilty or a plea of nolo contendere, the court 
shall admonish the defendant of: : 

"( l) the range of the punishment attached tb the offense; 
"(2) the fact that the recommendation of the prosecuting attorney as to 

punishment is not binding on the court. Provided that the co_urt shall inquire as to 
the existence of any plea bargaining agreements between the state and the defendant 
and, in the event that such an agreement exists, the court shall inform the defendant 
whether it will follow or reject such agreement in open court and before any finding 
on the plea. Should the court reject any such agreement, the defendant shall be 
p-ermitted to withdraw his plea of guilty or nolo contendere[, and neithe1 the fact 
that the defendant had ente1ed a plea of guilty 01 nolo contende1e n01 any 
statements made by him at the heaiing on the plea ofguilty or nolo contendere may 
be used against the defendant on the issue of guilt 01 punishment in any subsequent 
c1iminal p1oceeding]; and · 

"(3) the fact that ifthe punishment assessed does not exceed the punishment 
recommended by the prosecutor and agreed to by the defendant and his attorney, 
the trial court must give its permission to the defendant before he-may prosecute 
an appeal on any matter in the case except for those matters raised by written 
motions filed prior to trial." 

(b) Subsection (a), Section 3, Article 37.07, Code of Criminal Procedure, 
1965, as amended, is amended to read as follows:, 

"(a) Regardless of the plea and whether the punishment be assessed by the 
judge or the jury, evidence may, as permitted by the Rules of Evidence, be offered 
by the state and the defendant as to the prior criminal record of the defendant, his 
general reputation and his character. The term prior criminal record means a final 
conviction in a court of record, or a probated or suspended sentence that has 
occurred prior to trial, or any final conviction material to the offense charged." 
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(c) Subsection (a) of this section is effective only if: 
( 1) the court of criminal appeals promulgates a comprehensive body of rules 

of evidence in the trial of criminal cases under Section 2 of this Act on or before 
January l, 1986; and 

(2) at the time the court promulgates the rules, the court files with the 
secretary of state its designation that Section (a), Article 26.13, Code of Criminal 
Procedure, 1965, is amended under this section. 

(d) Subsection (b) of this section is effective only if: 
( 1) the court of criminal appeals promulgates a comprehensive body of rules 

of evidence in the trial of criminal cases under Section 2 of this Act on or before 
January 1, 1986; and 

(2) at the time the court promulgates the rules, the court files with the 
secretary of state its designation that Subsection (a), Section 3, Article 37.07, Code 
of Criminal Procedure, 1965, is amended under this section. 

SECTION 9. REPEAL OF CERTAIN LAWS. (a) The court of criminal 
appeals may designate for repeal any law listed in subsection (b) of this section if: 

(1) the court promulgates a comprehensive body of rules of evidence in the 
trial of criminal cases under Section 2 of this Act on or before January 1, 1986; and 

(2) at the time the court promulgates the rules, the court files with the 
secretary of state a list of statutes repealed under this section. 

(b) The option granted under Subsection (a) of this section applies only to: 
(1) Section 22.065, Penal Code; 
(2) Articles 16.05, 36.03, 36.04, 38.01, 38.02, 38.06, 38.09, 38.10, 38.11, 

38.111, 38.13, 38.20, 38.24, 38.26, 38.28, and 38.29, Code of Criminal Procedure, 
1965;and 

(3) Section 26, Public Accountancy Act of 1979 (Article 41a-1, Vernon's 
Texas Civil Statutes); 

Section 3.07, Texas Savings and Loan Act (Article 852a, Vernon's Texas Civil 
Statutes); 

Article 3 714, Revised Statutes; 
Article 3715, Revised Statutes; 
Article 3 715a, Revised Statutes; 
Article 3 716, Revised Statutes; 
Article 3718, Revised Statutes; 
Article 3 719, Revised Statutes; 
Article 3720, Revised Statutes; 
Article 3 721, Revised Statutes; 
Article 3722, Revised Statutes; 
Article 3723, Revised Statutes; 
Article 3724, Revised Statutes; 
Article 3725, Revised Statutes; 
Article 3726, Revised Statutes; 
Section 1, Chapter 125, Acts of the 55th Legislature, Regular Session, 1957 

(Article 3726a, Revised Statutes); 
Section 1, Chapter 179, Acts of the 41 st Legislature, Regular Session, l 929 

(Article 3726b, Vernon's Texas Civil Statutes); 
Article 3727, Revised Statutes; 
Article 3728, Revised Statutes; 
Article 3729, Revised Statutes; 
Article 3730, Revised Statutes; 
Article 3731, Revised Statutes; 
Chapter 471, Acts of the 52nd Legislature, Regular Session, 1951 (Article 

373 la, Vernon's Texas Civil Statutes); 
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Chapter 418, Acts of the 55th Legislature, Regular Session, 1957 (Article 
3731 b, Vernon's Texas Civil S!a:tutes); _ . ,,. · 

Section I, Chapter 393:·Acts of the 56th Legisihtute;'~Regular Session, 1959 
(Article 3731c, Vernon's Texas Civil Statutes); 

Article 3732, Revised Statutes; 
Chapter 109, General Laws, Acts of the 4 3rd Legislature, Regular Session, 19 3 3 

(Article 3734a, Vernon's Texas Civil Statutes); 
Article 3737, Revised Statutes; 
Chapter 203, Acts of the 40th Legislature, Regular Session, 1927 (Article 

3737a, Vernon's Texas Civil Statutes); 
Chapter 106, General laws, Acts of the 43rd Legi~lature, Regular Session, 1933 

(Article 3737b, Vernon's Texas Civil Statutes); 
Section 1, Chapter 449, Acts of the 45th Legjslature, Regular Session, 1937 

(Article 3737c, Vernon's Texas Civil Statutes); i 
Chapter 321, Acts of the 52nd Legislature, Regular Session, 1951 (Article 

3737e, Vernon's Texas Civil Statutes); 
Section I, Chapter 511, Acts of the 61 st Legislature, Regular Session, 1969 

(Article 3737f, Vernon's Texas Civil Statutes); 
Chapter 364, Acts of the 64th Legislature, Regular Session; 1975 (Article 

3737g, Vernon's.Texas Civil Statutes); 
S~ction 5.08, Medical Practice Act (Article 4495b, Vernon's Texas Civil 

Statutes); • ' i · 
Sections 9.01 and 9.02, Medical Liability and Insurance Improvement Act of 

Texas (Article .4590i, Vernon's Texas Civil Statutes);
1 

Chapter 239, Acts of the 66th Legislature, Regular Session, 1979 (Article 
5561h, Vernon;s Texas Civil Statutes); and 

Section 151, Chapter 421, Acts of the 50th Legislature, Regular Session, 1947 
(Article 6701d, Vernon's Texas Civil Statutes). 

SECTION 10. EMERGENCY. The importance of this legislation and the 
crowded condition of the calendars in both houses create an emergency and an 
imperative public necessity _that the constitutional rul,e requiring bills to be read ori 
three several· days in each house be suspended, and this rule is hereby suspended, 
and that this Act take effect and be in force from and after its passage, and it is so 
enacted. - 1 

.. ·~ 

The amendment was read arid was adopted. 

On motion of Senator Lyon and by unanimo'us consent, the caption was 
amended to conform to the body of the bill as amended. 

The bill as amended was passed to third readin~. 

HOUSE BILL 13 ON THIRD READING 

Senator Lyon moved that the Constitutional Rule and Senate Rule 68 requiring 
bills to be read on three several days be suspended and that H.B. 13 be placed on 
its third reading and final passage. -

The motion prevailed by the following vote: Yeas 30, Nays 1. 

Nays: Washington. 

The bill was read third time and was passed by the following vote: Yeas 31, 
Nays 0. ' 
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MESSAGE FROM THE HOUSE 

House Chamber 
May 76, 1985 

HONORABLE W. P. HOBBY 
PRESIDENT OF THE SENA TE 

SIR: I am directed by the House to inform the Senate that the House has passed 
the following: 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.J.R. 27. House Conferees: Rudd, Chairman; 
Smithee, Keller, Thompson of Taylor, Johnson of Collin. 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 1342. House Conferees: Rudd, Chairman; Uher, 
Colbert, Delco, Kuempel. 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 1028. House Conferees: Hackney, Chairman; 
Russell, Schlueter, Messer, Laney. 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 699. House Conferees: McWilliams, Chairman; 
Gilley, McKinney, Messer, C. Johnson. 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 105. House Conferees: Bush, Chairman; 
Adkisson, Dutton, .Perez and Hury. 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 1170. House Conferees: Messer, Chairman; 
McDonald, Waldrop, Madia and T. Smith of Travis. 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 738. House Conferees: P. Hill, Chairman; 
Leonard, Wolens, Oliviera and Colbert. 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 192. House Conferees: Tallas, Chairman; Keller, 
Laney, Johnson and Short. 

The House has granted the request of the Senate for the appointment of a 
Conference Committee on S.B. 212. House Conferees: Thompson of Taylor, 
Chairman; T. Smith, Granoff, Arnold and Willis. 

Respectfully, 

BETTY MURRAY, Chief Clerk 
House of Representatives 

COMMITIEE SUBSTITUTE HOUSE BILL 682 ON SECOND READING 

On motion of Senator Parker and by unanimous consent, the regular order of 
business and Senate Rule 14.2 relating to the Intent Calendar were suspended to 
take up for consideration at this time on its second reading and passage to third 
reading: 

C.S.H.B. 682, Relating to paperwork reduction efforts in public schools. 

The bill was read second time. 

Senator Parker offered the following amendment to the bill: 
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Amend the caption of C.S.H.B. 682 to read as follows: "relating to public 
school personnel, including paperwork, certification and employment, benefits, and 
duties." · 

The amendment was re£'d and·was adopted. 

The bill as amended was passed to third reading.: 

COMMIITEE SUBSTITUTE HOUSE BILL 682 ON THIRD READING 

Senator Parker moved that the Constitutional Rule and Senate Rule 68 
requiring bills to be read on three several days be suspended and that C.S.H.B. 682 
be placed on its third reading and final passage. I 

i 
The motion prevailed by the following vote: Yeas 30, Nays 1. 

Nays: Washington. 

The bill was read third time and was passed. 

COMMIITEE SUBSTITUTE HOUSE BILL 2104 ON SECOND READING 

On motion of Senator Parker and by unanimous consent, the regular order· of 
business and Senate Rule 14.2 relating to the Intent Calendar were suspended to 
take up for copsideration at this time on its second reading and passage to third 
reading: 

C.S.H.B. 2104, Relating to school bonds purchased at a premium or a 
discount. , 

The bill was read second time and was passed to
1 
third reading. 

COMMIITEE SUBSTITUTE HOUSE BILL 2104 ON THIRD READING 

Senator Parker moved that the Constitutional Rule and Senate Rule 68 
requiring bills to ~e read on three several days be suspended and that C.S.H.B. 2104 
be placed on its third reading and final passage. ' 

I 
The motion prevailed by the following vote: Yeas 30, Nays 1. 

Nays: Washington. 

The bill was read third ·time and was passed. 

COMMIITEE SUBSTITUTE HOUSE BILL 408 ;ON SECOND READING 

On motion. of Senator Uribe and by unanimous bonsent, the regular order of 
business and Senate Rule 14.2 relating to the Intent Calendar were suspended to 
take up for consideration at this time on its second reading and passage to third 
reading: · 

C.S.H.B. 408, Relating to student discipline, student testing and minimum 
grade requirements and student transfers. 

The bill was read second time and was passed to: third reading. 

RECORD OF VOTE 

Senator Parmer asked to be recorded as voting "Nay" on the passage of the bill 
to third reading. I 

' HOUSE BILL 1592 ON SECOND !READING 
I 

Senator Lyon moved to suspend the regular order of business to take up for 
consideration at this time: 
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H.B. 1592, Relating to certification requirements for peace officers. 

The motion prevailed by the following vote: Yeas 26, Nays 5. 

Yeas: Barrientos, Blake, Brooks, Brown, Caperton, Edwards, Farabee, Harris, 
Henderson, Howard, Jones, Kothmann, Krier, Leedom, Lyon, McFarland, Mauzy, 
Parker, Parmer, Santiesteban, Sarpalius, Truan, Uribe, Washington, Whitmire, 
Williams. 

Nays: Glasgow, Montford, Sharp, Sims, Traeger. 

The bill was read second time. 

Senator Lyon offered the following amendment to the bill: 

Floor Amendment No. l 

H.B. 1592, by Hightower, is amended as follows: 

Section l, Subsection (a)(2 l ), page 4, line 17, is amended by inserting the words 
"with the exception of sheriffs," after the word "Constitution" and before the word 
"after". 

Section 2, Subsection (p), is amended by inserting the words "sheriffs, or to" 
after the word "to" and before the word "a" on line 8, page 9. 

Section 2, Subsection (f) is amended by adding the following wording to the end 
of line 27, page 6: ",nor shall it affect sheriffs elected after September l, 1985." 

Section 2, Subsection (b)(2), is amended by omitting the word "June" and 
substituting the word "July" on line 27, page 5, and by doing the same on line 8, 
page 6. · 

The amendment was read and was adopted. 

Senator Parker offered the following amendment to the bill: 

Floor Amendment No. 2 

Amend H.B. 1592 as follows: 

( l) Insert 2 new sections appropriately numbered to read as follows: 
SECTION --· Chapter 546, Acts of the 59th Legislature, Regular Session, 

1965 (Article 4413(29aa), Vernon's Texas Civil Statutes), is amended by adding 
Section 6C to read as follows: 

Sec. 6C. (a) The Commission shall adopt a code of conduct for peace officers. 
The code must contain standards for the professional performance of duties and 
powers imposed on peace officers. 

(b) A violation of the code of conduct adopted under this section is a violation 
of this Act for the purpose of disciplinary proceedings under Section 6A of this Act, 
and a person who files a complaint alleging that a peace officer has violated the code 
is entitled to the notice provisions of that section and the right to an appeal of a 
determination of the Commission under Section 9 A of this Act. 

SECTION --· The Commission on Law Enforcement Officer Standards 
and Education is required to adopt the code of conduct required to be adopted by 
this Act no later than the 60th day after the effective date of this Act. Conduct 
constituting a violation of the adopted code of conduct is a ground for discipline 
by the commission only if the conduct occurs on or after the effective date of this 
Act. 

(2) Renumber the following sections accordingly. 

The amendment was read. 

On motion of Senator Lyon, the amendment was tabled by the following 
vote: Yeas 17, Nays 14. 
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Yeas: Blake, Brown, Caperton, Edwards, Hams, Henderson, Howard, 
Kothmann, Krier, Leedom, Lyon, Montford, Santiesteban, Sarpalius, Sharp, Sims, 
Truan. 

Nays: Barrientos, Brooks; Farabee, Glasgow, :Jones? McFarland, Mauzy, 
Parker, Parmer, Traeger, Uribe, Washington, Whitmire, Williams. 

(Senator Farabee in Chair) 

Senator Henderson offered the .following amendment to the bill: 

Floor Amendment No. 3 

Amend H.B. 1592 by adding new Sections 5 apd 6 to read as follows and 
renumbering current Sections 5 and 6 as Sections 7 and 8, respectively: 

SECTION 5. Title 120, Revised Statutes, is amended by adding Article 
6869d~ I to read as follows: 

Art. 6869d-1. COUNTY PARK RANGERS IN LARGE COUNTIES 
Sec. I. The commissioners court of a county with a population of more than 

2.2 million, according to the most recent federal census, may establish a department 
of county park rangers. 

Sec. 2. The commissioners court shall appoint the county sheriff or other 
gualifed person chief of the department. The chief shall administer the department 
under the supervision of the commissioners court. 

Sec. 3. The department shall provide law enfdrcement services within the 
county parks of the county. 

Sec. 4. (a) To carry out the functions of the department, the chief shall 
employ county park rangers as peace officers and shall employ administrative staff 
in numbers approved by the commissioners court. 

(b) The county park rangers have the same law enforcement authority that 
is given by law to deputy sheriffs except that the law enforcement jurisdiction of 
rangers is limited to the county parks of the county. 

(c) The law of this state applying to deputy sheriffs applies, to the extent 
practicable, to the county park rangers. 

SECTION 6. Article 2.12, Code of Criminal Procedure, 1965, is amended to 
read as follows: ! 

Art. 2.12. WHO ARE PEACE OFFICERS. The following are peace officers: 
(1) sheriffs and their deputies; 
(2) constables and deputy constables; 
(3) marshals or police officers of an incorporated city, town, or village; 
( 4) rangers and officers commissioned by the Public Safety Commission and 

the Director of the Department of Public Safety; · ! 
(5) investigators of the district attorneys', criminal district attorneys', and 

county attorneys' offices; 
(6) law enforcement agents of the Alcoholic Beverage Commission; 
(7) each member of an arson investigating unit of a city, county or the state; 
(8) any private person specially appointed to ex~cute criminal process; 
(9) officers commissioned by the governing board of any state institution of 

higher education, public junior college or the Texas State Technical Institute; 
(10) officers commissioned by the State Purchasing and General Services 

Commission; 
( 11) law enforcement officers commissioned by the Parks and Wildlife 

Commission; 
( 12) airport security personnel commissioned as peace officers by the 

governing body of any political subdivision of this state that operates an airport 
served by a Civil Aeronautics Board certificated air carrier; 
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(13) municipal park and recreational patrolmen and security officers; 
(14) security officers commissioned as peace officers by the State Treasurer; 

[and] 
( 15) officers commissioned by a water control and improvement district 

under Section 51.132, Water Code;[:] 
Ll.fil [+5] officers commissioned by a board of trustees under Chapter 341, 

Acts of the 57th Legislature, Regular Session, 1961 (Article l l 87f, Vernon's Texas 
Ci vii Statutes);[:] 

U1l [+5] investigators commissioned by the Texas State Board of Medical 
Examiners; 

(I 8) county park rangers commissioned under Article 6869d-1, Revised 
Statutes; and 

( 19) officers commissioned by the comptroller of public accounts. 

HENDERSON 
PARKER 

The amendment was read and was adopted by the following vote: Yeas 27, 
Nays 4. 

Yeas: Blake, Brooks, Brown, Caperton, Edwards, Farabee, Glasgow, Harris, 
Henderson, Howard, Jones, Kothmann, Krier, Leedom, Lyon, McFarland, 
Montford, Parker, Parmer, Santiesteban, Sarpalius, Sharp, Sims, Traeger, Truan, 
Whitmire, Williams. 

Nays: Barrientos, Mauzy, Uribe, Washington. 

(President in Chair) 

Senator Glasgow offered the following amendment to the bill: 

Floor Amendment No. 4 

H.B. 1592 is amended as follows: 

In Section 2, Subsection (2), page 3, line 3, strike the word "emergency" 
between the words "an" and "manpower" and strike the word "an" and substitute 
the word "a", and strike the language after the word "shortage" that reads as follows: 
"and after the law enforcement agency has exhibited a good-faith effort to fill 
vacancies with licensed peace officers or reserve law enforcement officers." 

The amendment was read and was adopted. 

On motion of Senator Lyon and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

The bill as amended was passed to third reading. 

RECORD OF VOTES 

Senators Glasgow, Mauzy, Montford, Sarpalius and Washington asked to be 
recorded as voting "Nay" on the passage of the bill to third reading. 

HOUSE BILL 1592 ON THIRD READING 

Senator Lyon moved that the Constitutional Rule and Senate Rule 68 requiring 
bills to be read on three several days be suspended and that H.B. 1592 be placed 
on its third readin9 and final passage. 

The motion prevailed by the following vote: Yeas 24, Nays 6. 

Yeas: Barrientos, Blake, Brooks, Brown, Caperton, Farabee, Glasgow, Harris, 
Henderson, Howard, Jones, Kothmann, Krier, Leedom, . .Lyon, McFarland, 
Montford, Parker, Parmer, Santiesteban, Sarpalius; Truan,· Whitmire, Williams. 
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Nays: Mauiy, Sharp, Sims, Traeger, Uribe, Washington. 

Absent: Edwards. ·:-:.· ·" 

The bill was read third time and was passed. 

RECORD OF VOTES 

Senators Glasgow, Mauzy, Montford, Sarpalius, Traeger and Washington 
asked to be recorded as voting "Nay" on the final passage of the bill. 

MESSAGE FROM THE HOUSE 

House Chamber 
May 26, 1985 

HONORABLE W. P. HOBBY 
PRESIDENT OF THE SENATE 

SIR: I am directed by the House to inform the Sen~te that the House has passed 
the following: ! 

The House refused to concur in Senate amendments to H.B. 393 and has 
requested the appointment of a Conference Committee to consider the differences 
between the two Houses. House Conferees: Hightower, Chairman; Stiles, 
Toomey, Hury and Keller. 

Respectfully, 

BETTY MURRAY, Chief Oerk 
House of Representatives 

SENATE CONFEREES DISCHARGED 
ON SENA TE BILL 440 

On motion of Senator Traeger and by unanimous consent, the Conference 
Committee on S.B. 440 was discharged. 

Senator Traeger moved to appoint a Conference Committee on S.B. 440. 

The President asked if there were any motions to instruct the Conference 
Committee on S.B. 440 before appointment. ' 

There were no motions offered. 

Accordingly, the President announced the appointment of the following 
conferees on the part of the Senate on the.bill: Senators Traeger, Chairman; Lyon, 
Kothmann, Sims and Krier. l 

I 
SENATE RULE 74a SUSPENDED 

On motion of Senator Jones and by unanimous consent, Senate Rule 74a was 
suspended as it relates to House amendments to S.B. 1316. 

SENATE BILL 1316 WITH HOUSE AMENDMENTS 

Senator Jones called S.B. 1316 from the President's table for consideration of 
the House Amendments to the bill. 

The President laid the bill and the House amendments before the Senate. 

Floor Amendment - Schlueter 

Amend S.B. 1316 as follows: 

(1) On page 3, line 4, add the following between "1985," and "shall": 
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"but before November 15, 1987,". 
(2) On page 3, add the following between lines 5 and 6: 

"(5) All protest payments made pursuant to requirements for the 
quarterly prepayment of premium tax or pursuant to the requirement for annual 
premium tax that become due on or after November 15, 1987, are governed by 
Subsection (a) of this section.". 

(3) On page 3, line 6, strike "ill" and substitute "@". 
( 4) On page 3, line 16, strike "year 1985 and thereafter" and substitute "years 

1985 and 1986". 
(5) On page 3, add the following between lines 18 and 19: 

"(2) All protest payments that are made pursuant to assessments for 
a calendar year after 1986 are governed by Subsection (a) of this section.~'. 

(6) On page 3, line 19, strike "ill" and substitute "ill"· 
(7) On page 3, strike lines 22-26. 

Committee Amendment - Schlueter 

S.B. 1316 is amended as follows: 

l. SECTION 2 is renumbered as SECTION 3 anda new SECTION 2 is added 
to read as follows: 

"SECTION 2. Subsection (c) of Section 112.060, Tax Code, is amended to 
read as follows: 

(c) Each tax refund warrant shall be drawn against the suspense account. !f 
there are not sufficient funds in the suspense account to pay a refund required to 
be paid under Subsection (a) of this Section, then the warrant shall be drawn against 
the general revenue fund or other funds from which refund appropriations may be 
made." -

Senator Jones moved to concur in the House amendments. 

The motion prevailed by the following vote: Yeas 29, Nays 2. 

Yeas: Blake, Brooks, Brown, Caperton, Edwards, Farabee, Glasgow, Harris, 
Henderson, Howard, Jones, Kothmann, Krier, Leedom, Lyon, McFarland, 
Montford, Parker, Parmer, Santiesteban, Sarpalius, Sharp, Sims, Traeger, Truan, 
Uribe, Washington, Whitmire, Williams. 

Nays: Barrientos, Mauzy. 

CONFERENCE COMMIITEE REPORT 
HOUSE BILL 393 

Senator Caperton submitted the following Conference Committee Report: 

Austin, Texas 
May 26, 1985 

Honorable William P. Hobby President of the Senate 

Honorable Gibson D. "Gib" Lewis Speaker of the House of Representatives 

Sir: 

We, your Conference Committee, appointed to adjust the_ differences between the 
Senate and the House of Representatives on H.B. 393 have met and had the same 
under consideration, and beg to report it back with the recommendation that it do 
pass in the form and text hereto attached. 
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The Conference Committee Report was read and was filed with the Secretary 
of the Senate. · 

CONFERENCE COMMITIEE '.REPORT 
SENATE BILL 699 

Senator Lyon submitted the following Conference Committee Report: 

Aust~n, Texas 
May j26, 1985 

Honorable William P. Hobby President of the Senat~ 

Honorable Gibson D. "Gib" Lewis Speaker of the House of Representatives 

Sir: 

We, your Conference Committee, appointed to adjust the differences between the 
Senate and the House of Representatives on S.B. 699 have met and had the same 
under consideration, and beg to report it back with the recommendation that it do 
pass in the form and text hereto attached. · 

LYON Mc WILLIAMS 
SANTIESTEBAN GILLEY 
TRUAN McKINNEY 
URIBE ME~SER 
MONTFORD , C. JOHNSON 
On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to the regulation of certain iron ore and iron ore gravel mining and 
reclamation activity; amending Section 4, Texas Surface Coal Mining and 
Reclamation Act (Article 5920-11, Vernon's Texas Civil Statutes), by amending 
Subsection (b) and adding Subsection (c). i 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 4, Texas Surface Coal Mining and Reclamation Act 

·(Article 5920-11, Vernon's Texas Civil Statutes),\ is amended by amending 
Subsection (b) and adding Subsection (c) to read as (ollows: 

"(b) The commission has exclusive jurisdictioi;i over iron ore and iron ore 
gravel mining and reclamation operations in the State of Texas, and the provisions 
of this Act apply to iron ore and iron ore gravel mining and reclamation operations 
to the extent that those provisions can be made applicable. The jurisdiction 
conferred, by this subsection does not extend to: 

"( 1) a mining or reclamation activity in progress on or before September 1, 
1985 [+98-3); or 
--"(2) a mining operation or reclamation activity which is conducted solely 
upon real property which is owned in fee simple by the person authorizing the 
operation or reclamation activity and the mining or reclamation activity is confined 
to a single, contiguous tract of land, so long as such activity is conducted within an 
area no larger than twenty acres and only if the depth of the mining operation is 
restricted to 30 inches or less, provided that the fee simple owner receives surface 
damages [smalle1 than five ac1es]. · 
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"(c) It is a defense to civil or criminal penalties under this Act that a person 
allegedly conducting an iron ore or iron ore gravel mining and reclamation 
operation in violation of this Act has a written general warranty of ownership of 
land, separate from any lease, from the person authorizing the operation." 

SECTION 2. The importance of this legislation and the crowded condition 
of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended, and that this Act take 
effect and be in force from and after its passage, and it is so enacted. 

The Conference Committee Report was read and was filed with the Secretary 
of the Senate. 

CONFERENCE COMMITIEE REPORT ON 
HOUSE BILL 1593 ADOPTED 

Senator Jones called from the President's table the Conference Committee 
Report on H.B. 1593 (The Conference Committee Report having been filed with 
the Senate and read on May 25, 1985) 

On motion of Senator Jones, the Conference Committee Report was adopted 
by the following vote: Yeas 25, Nays 6. · 

Yeas: Blake, Brooks, Brown, Caperton, Edwards, Farabee, Glasgow, Harris, 
Henderson, Howard, Jones, Krier, Leedom, Lyon, McFarland, Montford, Parker, 
Parmer, Santiesteban, Sarpalius, Sharp, Sims, Traeger, Truan, Uribe. 

Nays: Barrientos, Kothmann, Mauzy, Washington, Whitmire, Williams. 

HOUSE JOINT RESOLUTION 19 ON SECOND READING 

Senator Sarpalius asked unanimous consent to suspend the regular order of 
business to take up for consideration at this time: 

H.J.R. 19, Proposing a constitutional amendment authorizing the issuance of 
general obligation bonds to provide financing assistance for the purchase of farm 
and ranch land. 

There was objection. 

Senator Sarpalius then moved to suspend the regular order of business and take 
up H.J.R. 19 for consideration at this time. 

The motion prevailed by the following vote: Yeas 29, Nays 2. 

Yeas: Barrientos, Blake, Brooks, Brown, Caperton, Edwards, Farabee, 
Glasgow, Harris, Henderson, Howard, Jones, Kothmann, Krier, Leedom, Lyon, 
McFarland, Montford, Parker, Parmer, -Santiesteban, Sarpalius, Sharp, Sims, 
Traeger, Truan, Uribe, Whitmire, Williams. 

Nays: Mauzy, Washington. 

The resolution was read second time and was passed to third reading. 

RECORD OF VOTES 

Senators Mauzy and Washington asked to be recorded as voting "Nay" on the 
passage of the resolution to third reading. 
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HOUSE JOINT RESOLUTION 19 ON THIRD READING 

Senator Sarpalius moved that the Constitution:ll Rule and Senate Ruie 68 
requiring bills to be read on three several days be suspended and that S.J.R. 19 be 
placed on its third reading and final passage. i -... 

The motion prevailed by the following vote: Yeas 29, Nays 2. 

Yeas: Barrientos, Blake, Brooks, Brown, Caperton, Edwards, Farabee, 
Glasgow, Harris, Henderson, Howard, Jones, Kothniann, Krier, Leedom, Lyon, 
McFarland, Montford, Parker, Parmer, Santiesteb<in, Sarpalius, Sharp, Sims, 
Traeger, Truan, Uribe, Whitmire, Williams. 

Nays: Mauzy, Washington. 

The resolution was readthird time and was passed by the following vote: Yeas 
29, Nays 2. (Same as previous roll call) ; 

HOUSE BILL 196 ON SECOND READING 

Senator Sarpalius moved to suspend the regular order of business to take up 
for consideration at this time: 

H.B. 196, Relating to the creation of a farm and ranch finance program. 

The motion prevailed by the following vote: Yeas 29, Nays 2. 

Yeas: Barrientos, Blake, Brooks, Brown, Caperton, Edwards, Farabee, 
Glasgow, Harris, Henderson, Howard, Jones, Kothm;mn, Krier, Leedom, Lyon, 
McFarland, Montford, Parker, Parmer, Santiesteban, Sarpalius, Sharp, Sims, 
Traeger, Truan, Uribe, Whitmire, Williams .. 

Nays: Mauzy, Washington. 

The bill was read second time. 

Senator Truan offered the following amendment to the bill: 
' -

Amend H.B. 196, SECTION l, Sec. 163.023, SubseCtion (c) to read as follows: 
l 

(c) ·The local committee shall review the application and determine the 
eligibility of the applicant and the value of the land. Tlie eligibility of the applicant 
shall be determined without regard to the race, color, religion, or national origin of 
the applicant. The local committee shall make a recommendation to the board 
regarding the applicant's eligibility and the land's value. 

The amendment was read and was adopted. l · 
On motion of Senator Sarpalius and by unanimous consent, the caption was 

amended to conform to the body of the bill as amended. 

The bill as amended was passed to third reading. 

RECORD OF VOTES 

Senators Mauzy and Washington asked to be recorded as voting "Nay" on the 
passage of the bill to third reading. 

HOUSE BILL 196 ON THIRD READING 

Senator Sarpalius moved thanhe Constitutional' Rule and Senate Rule 68 
requiring bills to be read on three several days be suspended and that H.B. 196 be 
placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 29, Nays 2. 
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Yeas: Barrientos, Blake, Brooks, Brown, Caperton, Edwards, Farabee, 
Glasgow, Harris, Henderson, Howard, Jones, Kothmann, Krier, Leedom, Lyon, 
McFarland, Montford, Parker, Parmer, Santiesteban, Sarpalius, Sharp, Sims, 
Traeger, Truan, Uribe, Whitmire, Williams. 

Nays: Mauey, Washington. 

The bill was read third time and was passed. 

RECORD OF VOTES 

Senators Mauzy and Washington asked to be recorded as voting "Nay" on the 
final passage of the bill. 

HOUSE CONCURRENT RESOLUTION 203 ON SECOND READING 

On motion of Senator Truan and by unanimous consent, the regular order of 
business was suspended to take up for consideration at this time: 

H.C.R. 203, Establishing a special Joint Interim Committee on the Texas 
Shrimp and Oyster Industry. 

The resolution was read second time and was adopted. 

MESSAGE FROM THE HOUSE 

House Chamber 
May 26, 1985 

HONORABLE W. P. HOBBY 
PRESIDENT OF THE SENATE 

SIR: I am directed by the House to inform the Senate that the House has passed 
the following: 

The House refused to concur in Senate amendments to H.B. 1627 and has 
requested the appointment of a Conference Committee to consider the differences 
between the two Houses. House Conferees: Horn, Chairman; Gibson, Shea, 
Jackson, Harrison. 

The House refused to concur in Senate amendments to H.B. 805 and has 
requested the appointment of a Conference Committee to consider the differences 
between the two Houses. House Conferees: Riley, R. Lewis, Messer, Perry, 
Armbrister. 

The House has concurred in Senate amendments to the.following House Bills 
by a non-record vote. 

H.B. 1774 
H.B. 1963 
H.B. 271 
H.B. 797 
H.B. 2259 
H.B. 2053 
H.B. 874 
H.B. 1225 
H.B. 293 
H.B. 1583 

H.C.R. 42 
H.B. 1957 
H.B. 1365 
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H.B. 1052 
H.B. 226 

The House refused to concur in Senate amendtneiiiir:io H.B. 1811 and has 
requested the appointment of a Conference Committee to consider the differences 
between the two Houses. House Conferees: Gavin, Wolens, Smith of Harris, 
Millsap, Eckels. 

The House has concurred in Senate amendments to the following House Bills 
by a non-record vote. 

H.B. 2089 
H.B. 553 
H.B. 162 
H.B. 1911 
H.B. 1010 
H.B. 743 
H.B. 2375 
H.B. 309 
H.B. 403 

The House reconsidered the vote by which the1 House concurred in Senate 
amendments to H.B. 1330 and the House has concurred in Senate amendments 
to H.B. 1330 by a record vote of 134 ayes, 5 noes and 3 present not voting. 

The House refused to concur in Senate amendments to H.B. 1843 and has 
requested the appointment of a Conference Committee to consider the differences 
between the two Houses. House Conferees: Oliver, Arnold, Lee, Messer, Berlanga. 

The House refused to adopt the Conference Committee Report on S.B. 440 
by a non-record vote and asked for a new committee. House Conference Committee 
on S.B. 440: Sutton, Chairman; Tejeda, Madia, Lee, Morales. 

The House has concurred in Senate amendments to H.B. 1986 by a 
non-record vote. 

The House concurred in Senate amendments tq H.B. 916 by a non-record 
vote. ' , 

The House reconsidered the vote on H.B. 1957 lind the House has concurred 
in Senate amendments to H.B. 1957 by non-record vote. 

The House has concurred in Senate amendments to H.B. 2470 by a record 
vote of 142 ayes, 0 nays, 1 present-not voting. ' 

The House has adopted the Conference Committee ReportS on the following 
bills by a non-record vote. 

S.B. 713 
S.B. 632 
H.B. 2461 

S.B. 1316, Relating to the handling, records,·. and disposition of protest 
payments of taxes imposed in certain insurance busin¢ss and to suits in connection 
with protest payments. (Amended) 

Respectfully, 

BETTY MURRAY, Chief Oerk 
House of Representatives 
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HOUSE BILL 387 ON SECOND READING 

On motion of Senator Leedom and by unanimous consent, the regular order 
of business was suspended to take up for consideration at this time on its second 
reading and passage to third reading: 

H.B. 387, Relating to the placement of reading devices for blind and visually 
handicapped persons in public libraries in certain cities and·in the libraries of state 
institutions of higher education. 

The bill was read second time. 

Senator Leedom offered the following committee amendment to the bill: 

Amend H.B. 387 by inserting a new SECTION 4 and renumbering the 
emergency clause accordingly as follows: · 

"SECTION 4. After the certification of the general appropriations act by the 
comptroller of public accounts and upon his further certification that funds are 
available to accomplish any or all of the purposes of this Act, there is hereby 
appropriated a sum not to exceed $1.9 million to the Texas State Library. The state 
library is directed to give preference to the placement of reading devices in public 
libraries in cities with the largest populations in descending order according to the 
most recent federal census." 

The amendment was read and was adopted. 

On motion of Senator Leedom and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

The bill as amended was passed to third reading. 

HOUSE BILL 387 ON THIRD READING 

Senator Leedom moved that the Constitutional Rule and Senate Rule 68 
requiring bills to be read on three several days be suspended and that H.B. 387 be 
placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 30, Nays l. 

Nays: Washington. 

The bill was read third time and was passed by the following vote: Yeas 31, 
Nays 0. 

HOUSE BILL 756 ON THIRD READING 

Senator Leedom moved to suspend the regular order of business to take up for 
third reading and final passage: 

H.B. 756, Relating to a uniform size for certain supplies and equipment used 
by state agencies. 

The motion prevailed by the following vote: Yeas 25, Nays 6. 

Yeas: Barrientos, Blake, Brown, Edwards, Glasgow, Harris, Henderson, 
Howard, Jones, Kothmann, Krier, Leedom, Lyon, Montford, Parker, Parmer, 
Santiesteban, Sarpalius, Sharp, Sims, Traeger, Uribe, Washington, Whitmire, 
Williams. 

Nays: Brooks, Caperton, Farabee, McFarland, Mauzy, Truan. 

The bill was read· third time and was passed. 
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RECORD OF VOTE 

Senator Mauzy asked to be recorded as voting :"Nay" on the final passage of 
the bill. ·• ·""~; 

COMMITIEE SUBSTITUTE HOUSE BILL 1569 ON SECOND READING 

On motion of Senator Farabee and by unanimous consent, the regular order 
of business was suspended to take up for consideration at this time on its second 
reading and passage to third reading: 

C.S.H.B. 1569, Relating to a work program for felony probationers, to 
contracting for the provision of insurance and other benefits for probation 
department personnel, and to the provision of workers' compensation coverage for 
probationers performing community service work. 

The bill was read second time and was passed to third reading. 

COMMITTEE SUBSTITUTE HOUSE BILL 1~69 ON THIRD READING 

Senator Farabee moved that the Constitutional Rule and Senate Rule 68 
requiring bills to be read on three several days be suspended and that C.S.H.B. 1569 
be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 30, Nays l. 

Nays: Washington. 

The bill was read third time and was passed. 

HOUSE BILL 1594 ON SECOND READING 

Senator Mauzy moved to suspend the regular order of business to take up for 
consideration at this time: 

H.B. 1594, Relating to payment for overtime work by fire fighters and police 
officers in certain cities. · ~ 

The motion prevailed by the following vote: Yeas 23, Nays 8. 

Yeas: Barrientos, Blake, Brooks, Brown, Caperton, Edwards, Farabee, Harris, 
Howard, Kothmann, Krier, Lyon, McFarland, Mauzy, Parker, Parmer, 
Santiesteban, Sarpalius, Truan, Uribe, Washington, :Whitmire, Williams. 

Nays: Glasgow, Henderson, Jones, Leedom, Mclmtford, Sharp, Sims, Traeger. 

The bill was read second time. I 

Senator Brooks offered the following amendment tc the bill: 

Amend H.B. 1594 by adding the following sections before the emergency 
clause, and renumbering the subsequent section accordingly: 

I. (a) In a city having a population of900,000 0r more according to the most 
recent federal census, in an appeal of an indefinite' suspension, a suspension, a 
promotional passover, or a recommended demotion of a fire fighter or police officer, 
the appealing employee may elect to appeal to an independent third party hearing 
examiner instead of to the city's civil service commission or civil service board. To 
exercise this choice, the appealing employee must submit a letter to the director of 
the commission or to the secretary of the board stating the employee's decision to 
appeal to an independent third party hearing examiner. 

(b) The decision of the hearing examiner is final and binding on all parties. 
If the employee decides to appeal to an independent third party hearing examiner, 
the employee automatically waives all rights to appeal to district court. 
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(c) If the appealing employee_ chooses to appeal to a hearing examiner, the 
employee and the chief of the appropriate fire or police department shall first 
attempt to mutually agree on the selection of an impartial hearing examiner. If an 
agreement is not reached on the selection of the hearing examiner on or before the 
l 0th day after the date the appeal is filed; the director of the commission or the 
secretary of the board shall immediately request a iist of seven qualifed neutral 
arbitrators from the American Arbitration Association or Federal Mediation and 
Conciliation Service, or their successor in function. The employee and the chief may 
mutually agree on one of the seven neutral arbitrators on the list. If they do not agree 
within five working days after receipt of the list, each party shall alternate striking 
a name from the list and the name remaining shall be the hearing examiner. 

(d) The appeal hearing shall commence as soon as the hearing examiner 
selected can be scheduled. If the hearing examiner cannot commence the hearing 
within 45 calendar days after the date of selection, the employee may, within two 
days of learning of that fact, call for the selection of a new hearing examiner using 
the same procedure as provided by Subsection (c) of this section. 

(e) All fees and expenses of the hearing examiner are shared equally by the 
appealing officer or employee and by the department employing the officer or 
employee. The costs of witnesses for either side shall be paid by the party who calls 
the witnesses. 

(f) A state district court may hear appeals of an award of a hearing examiner 
only on the grounds that the arbitration panel was without jurisdiction or exceeded 
its jurisdiction or that the order was procured by fraud, collusion, or other unlawful 
means. An appeal must be brought in the state district court having jurisdiction in 
the municipality in which the department employing the officer or employee is 
located. 

2. Section l 6c(a), Chapter 325, Acts of the 50th Legislature, 1947 (Article 
1269m, Vernon's Texas Civil Statutes), is amended to read as follows: 

(a) In a city having a population of less than 900,000 [ 1,500,000) according 
to the most recent federal census, in an appeal of an indefinite suspension, a 
suspension, a promotional passover, or a recommended demotion, the appealing 
employee may elect to appeal to an independent third party hearing examiner 
instead of to the commission. To exercise this choice, the appealing employee must 
submit a letter to the director stating his decision to appeal to an independent third 
party hearing examiner. · 

}. Amend Article 1269m, Section 22b, subsection (a) to read as follows: 
"(a) In any city having a population of [1,500,000) 900,000 or more 

according to the most recent federal census, a fire fighter or, police officer is entitled 
to legislative leave without pay to appear before or to petition the state legislature 
during any regular or special legislative session as prescribed by this section." 

4. (a) An employee of the fire department or police department of an 
incorporated city or town may not engage in the following political activities relating 
to campaigns for elective municipal offices while in uniform or on active duty: 

( l) make public political speeches supporting or opposing a candidate; 
(2) distribute cards or other political literature relating to the campaign of a 

candidate; 
(3) wear a campaign button; 
(4) circulate or sign a petition for a candidate; or 
(5) solicit campaign contributions or votes for a candidate. 
(b) While out of uniform and off active duty, an employee of the fire 

department or police department may engage in political activities relating to 
campaigns for elective municipal offices, including all of the activities listed in 
Subsection (a) of this section. 
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5. An incorporated city or town may not restrict the right of an employee of 
the fire department or police department to engage in,po_!it!<;al activities permitted 
by this Act. · - ·~·-" 

6. This act does not apply to a city having a population of less than 10,000, 
according to the most recent federal census. This act does not apply to an 

- incorporated city or town covered by Chapter 325, Acts of the 50th Legislature, 
Regular Session, 1947, as amended (Article 1269in, Vernon's Civil Statutes). 

The amendment was read and was adopted. 

On motion of Senator Mauzy and by unanimc)us consent, the caption was 
amended to conform to the body of the bill as amen!:led. 

• I 

The bill as amended was passed to third reading~ 
: 

RECORD OF VOTE I 

Senator Montford asked to be recorded as voting "Nay" on the passage of the 
bill to third reading. 

MOTION TO PLACE 
HOUSE BILL 1594 ON THIRD READING 

Senator Mauzy moved that the Constitutional Rule ancl Senate Rule 68 
requiring bills to be read on three several days be suspended and that H.B. 1594 
be placed on its third reading and final passage. · 

The motion was lost by the following vote: Yeas 24, Nays 7. (Not receiving 
four-fifths vote of the Members present) 

Yeas: Barrientos, Blake, Brooks, Brown, Caperton, Edwards, Farabee, 
Glasgow, Harris, Henderson, Kothmann, Krier, \Lyon, McFarland, Mauzy, 
Montford, Parker, Parmer, Santiesteban, Sarpaliu&, Truan, Uribe, Whitmire, 
Williams. ' 

Nays: Howard, Jones, Leedom, Sharp, Sims, Traeger, Washington. 

CONFERENCE COMMIITEE REPORT ON 
SENATE BILL 632 ADOPTED 

Senatci"r Brooks called from the President's table the Conference Committee 
Report on S.B. 632. (The Conference Committee Report having been filed with the 
Senate and read on Friday, May 24, 1985.)· - I ' 

- ' 

On motion of Senator Brooks, the Conference Coh-imittee Report was adopted 
by the following vote: Yeas 31, Nays 0. I 

HOUSE CONCURRENT RESOLUTION 78 ON SECOND READING 

On motion of Senator Williams and by unanimo'us consent, the regular order 
of business was suspended to take up for consideration at this time on its.second 
reading: ! 

H.C.R. 78, Providing for memorial on Capitol gtounds dedicated to veterans 
of Korean and Vietnam wars. 

The resolution was read second time and was adopted. 

MOTION TO PLACE HOUSE BILL 2465 ON SECOND READING 

Senator Jones moved to suspend the regular order of business to take up for 
consideration at this time: 

H.B. 2465, Relating to the sale of political subdivision bonds owned by the 
Texas Water Development Board and the disposition of the proceeds of such sale. 
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The motion was lost by the following vote: Yeas 17, Nays 13. (Not receiving 
two-thirds vote of Members present) 

Yeas: Blake, Brown, Caperton, Glasgow, Harris, Henderson, Howard, Jones, 
Kothmann, Krier, Leedom, McFarland, Montford, Sarpalius, Sims, Traeger, 
Williams. 

Nays: Barrientos, Brooks, Edwards, Lyon, Mauzy, Parker, Parmer, 
Santiesteban, Sharp, Truan, Uribe, Washington, Whitmire. 

Absent: Farabee. 

HOUSE BILL 473 ON SECOND READING 

On motion of Senator Montford and by unanimous consent, the regular order 
of business was suspended to take up for consideration at this time on its second 
reading and passage to third reading: 

H.B. 473, Relating to a program to reward state employees for employee 
recommendations that improve state government efficiency. 

The bill was read second time. 

Senator Montford offered the following amendment to the bill: 

Floor Amendment No. 1 

Amend SECTION 4. H.B. 473 COMMISSION POWERS AND DUTIES, by 
adding: 

(d) The commission may accept contributions and/or assistance from private 
institutions and organizations, and may request and receive aid and assistance from 
the Governor's office, the Texas Advisory Commission on Intergovernmental 
Relations, and other state agencies so as to provide for an effective implementation 
of this Act. 

The amendment was read and was adopted. 

Senator Montford offered the following amendment to the bill: 

Floor Amendment No. 2 

Amend H.B. 473 by deleting "$10,000" in subsection (e) of SECTION 2 and 
substituting "$5000.00" 

The amendment was read and was adopted. 

Senator Montford offered the following amendment to the bill: 

Floor Amendment No. 3 

Amend H.B. 473 by deleting "the executive director of the Texas Merit System 
Council" in subparagraph (a) of SECTION 3 and substituting thereforthe following: 

"the State Treasurer" 

(Page 1, lines 61, 62) 

The amendment was read and was adopted. 

Senator Barrientos offered the following amendment to the bill: 

Floor Amendment No. 4 

Amend H.B. 473 by adding new Sections 11 through 19 and renumbering 
subsequent sections. 
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SECTION. 11 DEFINITIONS. In t~is_Act: I . . . . 
(I) "Agency" means a bqa_rd, comm1ss1on, depa.rt1TI~i;iJ; mstitution, office, or 

other agency of the state government, including instit¥ttohs'of higher education as 
defined by Section 61.003, Education Code. I 

(2) "Grievance" means a written allegation by an employee concerning the 
employee's wages, hours of work, or conditions of wotk, including, but not limited 
to: · · I 

(A) termination of employment, including resolution of issues after the 
employee has been terminated; ! 

(B) alleged discrimination; j · 
(C) failure to receive a promotion or increase iµ ~alary; 
(D) change in duties or status; .1 
(E) working conditions; : 
(F) change in agency practices; l 
(G) work-related incident; or ! 
(H) demotion. . i 

· ·· (3) "Executive director" means the chief administrative officer of an agency. 
(4) "Supervisor" means the immediate supervisbr of the aggrieved employee. 
(5) "Aggrieved employee" means an employ~e of an agency who files a 

grievance in accordance with this Act. l · 
(6) "Employee" means any.agency employee, whether full-time or part-time, 

but does not include a probationary employee o~ seasonal emp!Oyee, or an 
individual elected by the qualified voters to public office in the state or a political 
subdivision of the state, an individual chosen by that officer to be on the officer's 
personal staff, an appointee on the policy-making le~el, or an immediate adviser 
with respect to the exercise of the constitutional or legal powers of public office: 

(7) "Committee" means the State Grievance Cbmmittee. 
SECTION 12. MINIMUM STANDARDS. EJch agency with 10 or more 

budgeted positions shall establish a grievance procedure that meets or exceeds the 
minimum-standards prescribed by this section. To meet the minimum standards, 
. each agency must establish an internal grievance procedure. that provides that: 

( 1) grievance policies are written and commun!icated to employees through 
manuals, employee handbooks, memorandums, or other written material; 

(2) each grievance is submitted in writing not later than the 30th day after the 
date of discovery of the grievance; : . 
• (3) the ·grievahce ·procedure has a structure that is consistently followed, 
includes an internal appeal_, and defines the last level\ of internal appeal; 

(4) ·each employee has the opportunity to fully present and discuss the 
grievance during each step of the procedure; .j : ·. · 

(5) the employee receives written notice of eachl1step of the procedure at least 
one week before the step occurs; · . 

(6) the person in charge of each step of the procedure sends the empk>yee a 
written response to the employee's grievance not later than the 10th day after the 
day on which the step occurs; . I 

(7) the .last level of internal appeal occurs before the agency's executive 
director and that due process procedures necessary to :protect the employee's rights 
are followed, including a requirement that: i . 

(A) all testimony is given under oath on penalty of perjury; 
(B) the parties receive notice of the right jto be represented and to 

cross-examine witnesses; · : 
(C) irrelevant and immaterial evidence is excluded; and 
(D) the parties are entitled to compel the attendance· and testimony of 

witnesses who are under the control, direction, or supervision of the opposing party 
and who are otherwise capable of testifying; i ' 
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(8) the procedure prescribes specific time limits, which include the 
completion of internal agency procedures within 30 days from the date the 
grievance is filed; 

(9) the employee may use the grievance procedure without fear of reprisal; 
(I 0) each step of the procedure is held in a location accessible to each 

employee; 
( 11) a complete record of the proceedings is kept; 
(12) the personnel office of the legal office is available to assist the employee 

or the agency throughout the process; and 
(13) each employee and supervisor who participates in the procedure is 

adequately trained in the procedure. 
SECTION 13. REVIEW AND IMPLEMENTATION OF PROCEDURE. 

(a) If the agency has less than 10 budgeted employee positions, the agency shall send 
documentation of that fact to the governor. If the governor is satisfied that the 
agency has less than I 0 budgeted employee positions, the governor shall certify that 
the agency is exempt from this Act. The governor may request further 
documentation from the agency if the governor is not satisfied with the 
documentation provided. 

(b) Before a procedure adopted under Section 2 of this Act by a nonexempt 
agency may take effect, the agency must submit its proposed procedure to the 
governor for approval. Not later than the 30th day after the day the agency submits 
the procedure, the governor shall determine ifthe minimum standards prescribe by 
Section 2 of this Act have been met. If the governor finds that the minimum 
standards have been met, the governor shall certify the procedure as submitted and 
shall forward notice of certification to the agency. If the governor takes exception 
to the submitted procedure, he shall note the exception in writing and forward the 
notice of disapproval and an explanation of why certification was denied to the 
agency. The agency must submit a new procedure for review not later than the 30th 
day after the day the agency receives notice of disapproval. 

(c) A nonexempt agency must receive approval as prescribed by Subsection 
(b) of this section and implement its procedure not later than the 180th day after 
the effective date of this Act. 

SECTION 14. GRIEVANCE REVIEW PROCEDURES; EXECUTIVE 
DIRECTOR'S DUTIES. (a) Each agency that is subject to this Act shall establish 
a grievance procedure. 

(b) The executive director of each agency shall designate the persons who act 
as personnel director and supervisors and shall furnish a memorandum to each 
agency employee informing the employee of the provisions of this Act, the agency 
grievance procedure under which that employee must file grievances, and the 
identities of the personnel director and the supervisor of that employee. 

SECTION 15. REVIEW BY ST A TE GRIEVANCE COMMITTEE. (a) The 
State Grievance Committee is created. The committee is composed of seven 
members, two appointed by the speaker of the house of representatives, two 
appointed by the lieutenant governor, and three appointed by the governor. The 
governor shall designate the presiding officer of the committee. Members of the 
committee serve at the pleasure of the appointing official. A member of the 
committee is entitled to the state per diem as provided by the General 
Appropriations Act. The committee shall meet at least once in each calendar 
quarter, and may meet more frequently at the call of the presiding officer. On 
meeting, the committee shall review each pending grievance. The committee shall 
attempt to render a decision on each pending grievance at the quarterly meeting. 

(b) If a grievance is not satisfactorily resolved under the grievance procedure 
of the agency of.the aggrieved employee, the employee may take the grievance to 
the State Grievance Committee by mailing a written request for review to the 



SUNDAY, MAY 26, 19~5 2127 
; 

presiding officer ofthe committee at that officer's de~ignated mailing address. The 
request for review must contain the names of the agency and the employee involved, 
a short statement regarding the grievance, the date that 'thlfgrievance occurred, if 
possible, and a description of the relief requested. -

(c) The committee shall conduct a hearing to determine the facts and shall 
render a decision in writing to the parties. The burden of proof is on the agency to 
show that good reason exists for the action or failure to act which is the subject of 
the grievance. The decision of the committee is final and binding on the agency and 
the employee. the committee may prescribe an appropriate remedy if the 
committee finds a -violation of applicable laws, this Act, or agency policies, 
procedures, rules, regulations, or practices. A remedy may include, but is not limited 
to, reinstatement, back pay, reassignment, or change in job classification. 

SECTION 16. TIME OFF FROM WORK._ Employees involved in a 
grievance are entitled to reasonable leave with pay to prepare for and to attend a 
grievance meeting or hearing. 

SECTION 17. EMPLOYEE'S RIGHT TO PRESENT 
GRIEVANCES. An employee of an agency is entitled to present a grievance, with 
or without representation, in accordance with Chapter 135, Acts of the 50th 
Legislature, 194 7 (Article 5154c, Vernon's Texas Civil Statutes). 

SECTION 18. RETALIATION PROHIBITED. A person may not 
discipline, penalize, or prejudice an employee in his employment for exercising 
rights under this Act or coerce or attempt to restrain the employee in the exercise 
of those rights. A person may not discipline, penalize, or prejudice a supervisor or 
director of personnel for rendering a decision favorable to an aggrieved employee 
or coerce or attempt to restrain him in making a decision under this Act. 

SECTION 19. EXCLUSION FROM COVERAGE. This Act does not 
apply to a grievance discovered by an employee before September 1, 1985. 

The amendment was read. 

POINT OF ORDER 

Senator Leedom raised the Point of Order that the amendment was not 
germane to the bill. 

The President sustained the Point of Order. 

Senator Farabee offered the following amendment to the bill: 

Floor Amendment No. 5 

Amend H.B. 473 by striking all below the enacting clause and substituting in 
lieu thereof the following: · 

SECTION 1. DEFINITIONS. In this Act: 
(1) "Agency coordinator" means an individual employed by a state agency 

who is designated by the executive director of that agency to act as the liaison 
between that agency and the commission. 

(2) "Award" means a bonus or certificate of appreciation. 
(3) "Bonus" means a monetary award that is granted to an eligible state 

employee in payment for an employee recommendation. _ 
(4) "Certificate of appreciation" means a nonmonetary award that is granted 

to an eligible state employee in recognition of an employee recommendation. 
(5) "Commission" means the State Employee Incentive Commission. 
(6) "Employee recommendation" means a proposal made by an eligible state 

employee that, on implementation, results in increased productivity, a reduction in 
state expenditures, an increase in state revenues, or an improvement in the quality 
of state services. 



2128 SENA TE JOURNAL-REGULAR SESSION 

(7) "Program" means the State Employee Incentive Program. 
(8) . "State agency" means a department, commission, board, office, or other 

agency in the executive branch of government that is created under the constitution 
or a statute of this state. 

SECTION 2. PROGRAM; A WARDS. (a) In order to reduce state 
expenditures, increase state revenues, and improve the quality of state services and 
to recognize the contributions made by certain state employees in achieving those 
goals, the State Employee Incentive Program is created. 

(b) From funds appropriated for this purpose, the State Employee Incentive 
Commission may grant awards to eligible state employees who make 
recommendations that reduce state expenditures, increase state revenues, or 
improve the quality of state services. An award is proportionately related to the 
financial savings or benefit of the recommendation, based on the net annual savings 
after implementation costs. Only an approved and implemented employee 
recommendation is eligible for an award. 

(c) A bonus is granted for savings that can be computed using a cost-benefit 
analysis. Intangible savings or benefits that cannot be computed using such an 
analysis are not eligible for a bonus, but may be recognized by a certificate of 
appreciation. · 

(d) .The commission may issue a certificate of appreciation to each state 
employee who is granted an award under this Act. 

(e) An employee whose recommendation results in a net annual savings, or 
increase in revenues, of$100 or more is eligible for a bonus of 10 percent of the net 
savings, or revenue increase, up to a maximum award of $10,000. An employee 
whose recommendation results in a net annual savings, or increase in revenues, of 
less than $100 is not eligible for a bonus but is eligible for a certificate of 
appreciation. 

SECTION 3. COMMISSION. (a) The State Employee Incentive 
Commission is created. The commission is composed of the state auditor, the 
comptroller of public accounts, the executive director of the Texas Merit System 
Council, the agency administrator of the Texas Employment Commission, the 
executive director of the Texas Department of Labor and Standards, the executive 
director of the Legislative Budget Board, and three public members who must have 
experience in the administration of incentive programs and other related programs 
used in private industry. The governor, lieutenant governor, and speaker of the 
house of representatives shall each appoint one public member for a two-year term. 
A vacancy in the term of a public member shall be filled by the official who made 
the original appointment. 

(b) The commission shall act as the final arbiter of any dispute arising from 
the implementation of the program or from eligibility determinations. 

SECTION 4. COMMISSION POWERS AND DUTIES. (a) The 
commission may develop policies and organize procedures to implement a 
statewide program to reward state employees in the manner provided by this Act 
for employee recommendations that reduce state expenditures, increase state 
revenues, or improve the quality of state services. 

(b) The commission shall establish recordkeeping procedures as necessary to 
implement this Act. 

( c) The commission may adopt rules and hire staff as necessary to implement 
this Act. 

SECTION 5. AGENCY COORDINATOR. (a) Each state agency may 
designate an agency coordinator. The agency coordinator may: 

( l) promote agency employee participation in the program; 
(2) obtain an impartial evaluation of each proposed employee 

recommendation; 
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(3) promote the implementation of adopted recommendations by the agency; 
· (4) monitor the cost savings and other benefits that result from the 

implementation of an employee recommendation; . · •:·'·~ 
(5) file reports with the commission as required by the rules of the 

commission; and 
(6) arrange and conduct intra-agency award ceremonies to recognize agency 

employees who are granted awards under this Act. 
(b) The agency coordinator may make the initial determination of the 

eligibility of an employee recommendation or of an agency employee who makes 
a recommendation. An employee who is aggrieved by the eligibility determination 
of the agency coordinator may request a redetermination by the commission. 

SECTION 6. EMPLOYEE ELIGIBILITY. (a) Each full-time state employee 
is eligible to participate in the program except an employee: 

(1) who has authority to implement the recommendation being made; 
(2) who is on an unpaid leave of absence; 
(3) whose job description includes responsibility for cost analysis, efficiency 

analysis, savings implementation, or other related programs within the employee's 
agency; 

.(4) involved in, or who has access to, agency research and development 
programs, if that information is used as the basis of the recommendation; or 

(5) whose job description includes developing the type of change in the 
agency administration that is recommended by the recommendation. 

(b) An elected or appointed agency official is not eligible to participate in the 
program. 

SECTION 7. RECOMMENDATION REQUIREMENTS; 
PROCEDURES. (a) To be eligible for consideration under the program, an 
employee recommendation must be submitted to theiagency coordinator in writing 
in the format prescribed by the commission. The emp!Oyee must sign the 
recommendation. The recommendation must propose a reasonable method of 
implementation and must describe the type of cost savings or other benefits foreseen 
by the employee if the recommendation is adopted. The agency coordinator may 
transmit all reasonable employee recommendations, together with the evaluation 
of each of those recommendations, to the commission for further analysis and 
implementation proposals not later than the 90th day after the day on which the 
recommendation was received by the agency coordinator. 

(b) The commission may note any recommendation that requires legislative 
action. If, as a direct result of the employee's recommendation, legislation is passed 
to implement the recommendation, the commission may consider the 
recommendation for an award. ' 

(c) If the same recommendation is submitted by two or more employees, the 
first received by the agency coordinator is eligible for consideration. If the 
recommendation is received on the same day from employees working at different 
locations, a bonus based on the recommendation may be divided equally among 
the employees submitting the recommendation. Each of the employees is also 
eligible for a certificate of appreciation. 

(d) Two or more employees may submit a joint recommendation. A bonus 
based on such a recommendation may be divided equally among those employees. 
Each of the employees is also eligible for a certificate of appreciation. 

(e) If, after any necessary analysis, the commission determines that an 
employee recommendation has merit, the commission may refer the 
recommendation to the appropriate state agencies for proposed adoption and 
implementation. Final adoption of an employee recommendation is at the 
discretion of the chief administrative officers of each agency. An agency that 
implements a recommendation proposed under this Act may provide any 
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information requested by the commission that is necessary to compute the amount 
of savings or other benefits derived from the recommendation. 

(f) The commission may notify in writing each employee who proposes an 
employee recommendation of its final determination on adoption or rejection of 
an employee recommendation not later than the 30th day after the day on which 
the final determination is rendered. 

SECTION 8. INELIGIBLE RECOMMENDATIONS. An employee is not 
eligible to receive an award under this Act for a recommendation that: 

( l) does not describe a method to achieve the desired savings or benefit; 
(2) proposes ideas under implementation or consideration on the date that 

the recommendation is submitted; 
(3) relates only to personnel matters or grievances, including employee 

classification or compensation; 
( 4) proposes a correction for a condition that resulted only because applicable 

established procedures were not properly followed; or 
(5) proposes implementation of a policy or procedure that has already been 

adopted by the employee's agency. 
SECTION 9. EMPLOYEE RIGHTS. (a) An employee who proposes a 

recommendation under this Act may request the commission to maintain the 
confidentiality of the employee in the evaluation or award process. The commission 
shall maintain such an employee's confidentiality to the greatest extent possible. 

(b) An employee's right to an award may be established based on the 
employee's status at the time that the original employee recommendation was 
received by the agency coordinator. A former employee remains eligible for an 
award if the recommendation is implemented not later than two years after the date 
of final disposition of the recommendation. If an employee who is granted a bonus 
dies before the date on which the bonus is received, the bonus shall be paid to the 
deceased employee's estate. 

(c) An employee who has proposed a recommendation, and who has 
reasonable grounds to believe that the importance of the recommendation has been 
overlooked, misunderstood, or misinterpreted may request the commission to 
re-evaluate the recommendation. The employee must make the request in writing 
not later than the 30th day after the day on which the employee receives notification 
from the commission that the recommendation has been rejected. The employee 
shall provide any additional information that the employee considers useful to the 
re-evaluation. , 

SECTION 10. RIGHTS OF THE STATE. (a) The state may· change or 
terminate the employee recommendation program at any time without prior notice. 
An employee may be compensated for a recommendation under the program only 
as provided by this Act. An employee may not appeal a decision of the commission 
to a court of law. 

(b) The submission of an employee recommendation in the manner provided 
by this Act constitutes an agreement between this state and the employee making 
the recommendation that all claims by the employee that are based on the 
recommendation, including patent claims, copyright claims, trademark claims, and 
other analogous claims, are assigned to the state. · .,. 

SECTION 11. EFFECTIVE DATE. ThisActtakeseffectSeptember l, 1985. 
The State Employee Incentive Program shall be fully implemented by January l, 
1986. 

SECTION 12. EMERGENCY. The importance of this legislation and the 
crowded condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to.be read on 
three several days in each house be suspended, and this rule is hereby suspended. 

· The amendment was read and was adopted. · 
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On motion of Senator Montford and by unanimous consent, the caption was 
amended to conform to the body of the bill as am~nded. • . · · 

•... ' . ~~,;~~ 

The bill as amended was passed to third reading. · · 

HOUSE BILL 473 ON THIRD READING 

Senator Montford moved that the Constitutional Rule and Senate Rule 68 
requiring bills to be read on three several days be suspended and that H.B. 473 be 
placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 30, Nays 1. 

Nays: Washington. 

The bill was read third time and was passed. 

HOUSE BILL 1594 ON THIRD READING 

Senator Mauzy moved to suspend the regular order of business to take up for 
consideration at this time: 

H.B. 1594, Relating to payment for overtime work by fire fighters and police 
officers in certain cities. 

The motion prevailed by the following vote: Yeas 24, Nays 6. 

Yeas: Barrientos, Blake, Brooks, Caperton, Edwards, Farabee, Glasgow, 
Harris, Henderson, Kothmann, Lyon, McFarland, Mauzy, Montford, Parker, 
Parmer, , Santiesteban, Sarpalius, Sharp, Traeger, Truan, Uribe, Whitmire, 
Williams. 

Nays: Brown, Howard, Jones, Leedom, Sims,. Washington. 

Al:>sent: Krier. 

The.'bill was read third time. 
' Se_nator Glasgow offered the following amendment to the bill: 

AmertdH.B. 1594 by substituting "50,000" for "10,000" on line 15. 
•. ' 

The amendment was read and was adopted by~ unanimous consent. 

On moti.on of Senator Mauzy and by unaninious consent, the caption was 
. arnend.ed 'to conform to the body of the bill as amended. 

The bill as amended wa~ then'finaliy passed. ;j 1 

RECORD OF VOTES 

Senators Brown, Howard, Leedom, McFarland land 'sims asked to be recorded 
as voting "Nay" on the final passage of the bill. · · · 

SENATE BILL 465 WITH HOUSE AMENDMENT 

Senator Glasgow called S.B. 465 from the President's table for consideration 
of the House amendment to the bill. 

The President laid the bill and the House amendment before the Senate. 

Floor Amendment - R. Smith ' 

Amend S.B. 465 on third reading, as follows: 

(1) : On page l, strike "360th" on lines 11 a~d 13, and substitute "36lst". 

(2) On page l, strike "36 lst" on line 20, and substitute "362nd" 
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(3) On page 2, line 3, strike "360th" and substitute "361st". 
(4) On page 2, line 9, strike "361st" and substitute "362nd". 

The amendment was read. 

Senator Glasgow moved to concur in the House amendment. 

The motion prevailed. 

HOUSE BILL 2431 ON SECOND READING 

Senator Brown moved to suspend the regular order of business to take up for 
consideration at this time: 

H.B. 2431, Relating to filing with and disclosure by the Railroad Commission 
of Texas of certain electric logs. 

The motion prevailed by the following vote: Yeas 22, Nays 8. 

Yeas: Blake, Brooks, Brown, Caperton, Edwards, Farabee, Henderson, 
Howard, Jones, Kothmann, Krier, Leedom, Lyon, McFarland, Montford, 
Santiesteban, Sarpalius, Sharp, Traeger, Truan, Whitmire, Williams. 

Nays: Barrientos, Glasgow, Mauzy, Parker, Parmer, Sims, Uribe, 
Washington. 

Absent: Harris. 

The bill was read second time. 

Senator Brown offered the following amendment to the bill: 

Committee Amendment No. 1 

Amend H.B. 2431, in added Section 91.552 by striking "each electric log 
made" and substituting "each electric log made after September 1, 1985". 

The committee amendment was read and was adopted. 

Senator Brown offered the following committee amendment to the bill: 

Committee Amendment No. 2 

Amend H.B. 2431 by adding a new Sec. 91.555 as follows and renumbering 
the subsequent section as Sec. 91.556: 

Sec. 91.555. MANAGEMENT AND STORAGE OF ELECTRIC LOGS. 
The commission may contract with any person for the management and storage of 
the electric logs filed with the commission. 

The amendment was read and was adopted. 

VOTE BY WHICH 
SENATE ADOPTED AMENDMENT RECONSIDERED 

On motion of Senator Brown and by unanimous consent, the vote by which 
Committee Amendment No. I was adopted was reconsidered. 

Question - Shall the amendment be adopted? 

On motion of Senator Brown and by unanimous consent, Committee 
Amendment No. 1 was withdrawn. 

Senator Truan offered the following amendment to the bill: . 
Floor Amendment No. 1 

Amend H.B. 2431 by striking Section 91.552 and substituting the 
following: Sec. 91.552. ELECTRIC LOGS REQUIRED TO BE· FILED; 
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CRITERIA. (a) Except· as otherwise provided by this subchapter, at' the time a 
person files with the commission a completion report for a well or, in the case of 
a dry hole, an application . to plug a well, the person shall also file with the 
commission a copy of a basiC electric log made in cbnjuiiction with the drilling of 

_the well that meets basic criteria established by the )commission. -
(b) The commission by rule shall establish criteria for basic electric logs to be 

filed with the commission. l -
I 

(c) Amend H.B. 2431, in Section 91.552 by s~riking "each electric log made" 
and substituting "each electric log made after September 1, 1985." 

. I 

TRµAN 
URIBE 

The amendment was read and was ~dopted. l 
On motion of Senator Brown and by unanitjlous consent, the caption was 

amended to conform to the body of the bill as amended. 

The bill as amended was passed to third readihg. 
I 

RECORD OF VOTE 

Senator Washington asked to be recorded as Joting "Nay" on the passage of 
the bill to third reading. / 

HOUSE BILL 2431 ON THIRID READING 
I 

Senator Brown moved that the Constitutiotlal Rule ·and Senate Rule 68 
requiring bills to be read on three several days be ~uspended and that H.B. 2431 
be placed on its third reading and final passage. i 

I 

Tqe motion prevailed by the following vote: iYeas 27, Nays 3. 

· Yea~: Blake, ]3rooks,. Br;wn, Caperton, ~dwards, Farabee, Henderson, 
Howard, Jones, Kothmann, Krier, Leedom, Lyon, 1McFarland, Mauzy, Montford, 
Parker, Parmer, Santiesteban, Sarpalii.ls, Sharp, lsims, Traeger, Truan, Uribe, 
Whitmire, Williams. . • · , 

Nays: Barrientos, Glasgow,_ Wash~ngton .. 

Absent: Harris. ··' 

The bill was read third time .and was passed. 

REcoRD.·oF vot:Es 
Senators Gl~sgow and Washingtbri asked to Je recorded as voting "Nay" on 

the final passage of the bill. . _ r - ;; . :j -, _ _ · · 
HOUSE BILL 2036 ON SECOND READING 

I . . ·- . 
On motion of Senator Glasgow and by unanimous consent; the regular order 

of business was suspended to take up for consider~tion at this time on its second 
reading and passage to third reading: I · . 

H.B. 2036, Relating to minor adjustments of school district boundaries by 
agreeme~t of the affected districts. ) · -

The bill was read second time. 

Senator Parker offered the following amendm~nt to the bill: 
I 

Floor Amendment No. I 1 

. ~I 

Amend H.B. 2036 by striking all below the enacting clause .and substituting 
in lieu thereof the following: l 

I 
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SECTION I. Section 23.024(a), Education Code, is amended to read as 
follows: 

(a) This section applies [only] to~ [an] independent school district [with 
3,500 01 mote students in ave1age daily attendance]. 

SECTION 2. The section heading for Section 23.024, Education Code, is 
amended to read as follows: 

Subsection 23.024. SINGLE-MEMBER TRUSTEE DISTRICTS 
[DISTRICT WITH 3,500 01 MORE STUDENTS] 

SECTION 3. The importance of this legislation and the crowded condition 
of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended. 

The amendment was read and was adopted. 

Senator Parker offered the following amendment to the bill: 

Amend H.B. 2036 by striking all above the enacting clause and substituting 
in lieu thereof the following: 

AN ACT 
relating to authorizing members of the board of trustees of certain school districts 
to be elected from single-member trustee districts. 

The amendment was read and was adopted. 

The bill as amended was passed to third reading. 

HOUSE BILL 2036 ON THIRD READING 

Senator Glasgow moved that the Constitutional Rule and Senate Rule 68 
requiring bills to be read on three several days be suspended and that H.B. 2036 
be placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 30, Nays I. 

Nays: Washington. 

The bill was read third time and was passed by the following vote: Yeas 31, 
NaysO. 

VOTE ON FINAL PASSAGE OF 
HOUSE BILL 473 RECONSIDERED 

On motion of Senator Farabee and by unanimous consent, the vote by which 
H.B. 473 was finally passed was reconsidered. 

Question - Shall H.B. 473 be finally passed? 

Senator Farabee offered the following amendment to the bill: 

Amend H.B. 473 by striking all below the enacting clause and substituting in 
lieu thereof the following: · 

SECTION 1. DEFINITIONS. In this Act: 
(1) "Agency coordinator" means an individual employed by a state agency 

who is designated by the executive director of that agency to act as the liaison 
between that agency and the commission. 

(2) "Award" means a bonus or certificate of appreciation. . '1 • 

(3) "Bonus" means a monetary award that is granted to an eligible state 
employee in payment for an employee recommendation. 

(4) "Certificate of appreciation" means a nonmonetary award that is granted 
to an eligible state employee in recognition of an employee recommendation. 
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(5) "Commission" means the State Employee Incentive Commission. 
(6) "Employee recommendation" means a proposal made by an eligible state 

employee that, on implementation, results in increased productivity, a reduction in 
state expenditures, an increase in state revenues, or an improvement in the quality 
of state services. · 

(7) "Program" means the State Employee Incentive Program. 
(8) "State agency" means a department, commission, board, office, or other 

agency in the executive branch of government that is created under the constitution 
or a statute of this state. · 

SECTION 2. PROGRAM; A WARDS. (a) In order to reduce state 
expenditures, increase state revenues, and improve the quality of state services and 
to recognize the contributions made by certain state employees in achieving those 
goals, the State Employee Incentive Program is cre~ted. 

(b) From funds appropriated for this purpose; the State Employee Incentive 
Commission may grant awards to eligible state employees who make 
recommendations that reduce state expenditures, increase state revenues, or 
improve the quality of state services. An award is :proportionately related to the · 
financial savings or benefit of the recommendation, based on the net annual savings 
after implementation costs. Only an approved and implemented employee 
recommendation is eligible for an award. 

(c) A bonus is granted for savings that can be computed using a cost-benefit 
analysis. Intangible savings or benefits that cannot be computed using such an 
analysis are not eligible for a bonus, but may be recognized by a certificate of 
appreciation. 

(d) The commission may issue a certificate of appreciation to each state 
employee who is granted an award under this Act. · 

(e) An employee whose recommendation results in a net annual savings, or 
increase in revenues, of$100 or more is eligible for a bonus of 10 percent of the net 
savings, or revenue increase, up to a maximum award of $5,000. An employee 
whose recommendation results.in a net annual savings, or increase in revenues, of 
less than $100 is not eligible for a bonus but Is eligible for a certificate of 
appreciation. . r I 

SECTION 3. COMMISSION. (a) The 
1 
State Employee Incentive 

Commission is created. The commission is composed of the state auditor, the 
comptroller of public accounts, state treasurer, the agency administrator of the 
Texas Employment Commission, the executive director of the Texas Department 
of Labor and Standards, the executive director of the Legislative Budget Board, and 
three public members who must have experience in the administration of incentive 
programs and other· related programs used in private industry. The governor, 
lieutenant governor, and speaker of the house of representatives shall each appoint 
one public member for a two-year term. A vacancy in the term of a public member 
shall be filled by the official who made the original. appointment. 
· (b) The commission shall act as the final arbiter of any dispute arising from 
the implementation of the program or from eligibility determinations. · 

SECTION 4. COMMISSION POWERS AND DUTIES. (a) The 
commission may develop policies and organize procedures to implement a 
statewide program to reward state employees in the manner provided by this Act 
for employee recommendations that reduce state expenditures, increase state 
revenues, or improve the quality of state services. 

(b) The commission shall establish recordkeeping procedures as necessary to 
implement this Act. · 

( c) ,The commission may adopt rules and hire staff as necessary to implement 
this Act. 

(d) ,,The commission may accept contributions and/or assistance from private 
institutions and organizations, and may request and receive aid and assistance from 
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the Governor's office, the Texas Advisory Commission on Intergovernmental 
Relations, and other state agencies so as to provide for an effective implementation 
of this Act. 

SECTION 5. AGENCY COORDINATOR. (a) Each state agency may 
designate an agency coordinator. The agency coordinator may: 

(I) promote agency employee participation in the program; 
(2) obtain an impartial evaluation of each proposed employee 

recommendation; 
( 3) promote the implementation of adopted recommendations by the agency; 
(4) monitor the cost savings and other benefits that result from the 

implementation of an employee recommendation; 
(5) file reports with the commission as required by the rules of the 

commission; and 
(6) arrange and conduct intra-agency award ceremonies to recognize agency 

employees who are granted awards under this Act. 
(b) The agency coordinator may make the initial determination of the 

eligibility of an employee recommendation or of an agency employee whci makes 
a recommendation. An employee who is aggrieved by the eligibility determination 
of the agency coordinator may request a redetermination by the commission. 

SECTION 6. EMPLOYEE ELIGIBILITY. (a) Each full-time state employee 
is eligible to participate in the program ·except an employee: 

(I) who has authority to implement the recommendation being made; 
(2) who is on an unpaid leave of absence; 
(3) whose job description includes responsibility for cost analysis, efficiency 

analysis, savings implementation, or other related programs within the employee's 
agency; 

(4) involved in, or who has access to, agency research and development 
programs, if that information is used as the basis of the recommendation; or 

(5) whose job description includes developing the type of change in the 
agency administration that is recommended by the recommendation. 

(b) An elected or appointed agency official is not eligible to participate in the 
program. 

SECTION 7. RECOMMENDATION REQUIREMENTS; 
PROCEDURES. (a) To be eligible for consideration under the program, an 
employee recommendation must be submitted to the agency coordinator in writing 
in. the format prescribed by the commission. The employee must sign the 
recommendation. The recommendation must propose a reasonable method of 
implementation and must describe the type of cost savings or other benefits foreseen 
by the employee If the recommendation is adopted. The agency coordinator may 
transmit all reasonable employee recommendations, together with the evaluation 
of each of those recommendations, to the commission for further analysis and 
implementation proposals not later than the 90th day after the day on which the 
recciminendation was received by the agency coordinator. 

(b) The commission may note any recommendation that requires legislative 
action. If, as a direct result of the employee's recommendation, legislation is passed 
to implement the recommendation, the commission may consider the 
recommendation for an award. , 

(c) If the same recommendation is submitted by two or more employees, the 
first received by the agency coordinator is eligible for ·consideration. If the 
recommendation is received on the same day from employees working at different 
locations, a bonus based on the recommendation may be divided equally among 
the employees submitting the recommendation. Each of ·the employees is also 
eligible for a certificate of appreciation: . 
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( d) Two or more employees may subinit a joint recommendation. A bonus 
based on such a recommendation may be divided equally among those employees. 
Each of the employees is also eligible for a certificate of appreciation. 

(e) If, after any necessary analysis, the commission determines that an 
employee recommendation has merit, the commission may refer the 
recommendation to the appropriate state agencies for proposed adoptfon and 
implementation. Final adoption of an employee recommendation is at the 
discretion of the chief administrative officers of each agency. An agency that 
implements a recommendation proposed under this Act may provide any 
information requested by the commission that is necessary to compute the amount 
of savings or other benef)ts derived from the recommendation. 

(f) The commission may notify in writing each employee who proposes an 
employee recommendation of its final determination on adoption or rejection of 
an employee recommendation not later than the 30th day after the day on which 
the final determination is rendered. 

SECTION 8. INELIGIBLE RECOMMENDATIONS. An employee is not 
eligible to receive an award under this Act for a recommendation that: 

( 1) does not describe a method to achieve the desired savings or benefit; 
(2) proposes ideas under implementation or. consideration on the date that 

the recommendation is submitted; 
(3) relates only to personnel matters or grievances, including employee 

classification or compensation; , 
( 4) proposes a correction for a condition that resulted only because applicable 

established procedures were not properly followed; or 
(5) proposes implementation of a policy or procedure that has already been 

adopted by the employee's agency. 
SECTION 9. EMPLOYEE RIGHTS. (a) An employee who proposes a 

recommendation under this Act may request the commission to maintain the 
confidentiality of the employee in the evaluation or award process. The commission 
shall maintain such an employee's confidentiality to the greatest extent possible. 

(b) An employee's right to an award may be established based on the 
employee's status at the time that the original employee recommendation was 
received by the agency coordinator. A former eiv.ployee remains eligible for an 
award if the recommendation is implemented not l~ter than two years after the date 
of final disposition of the recommendation. If an employee who is granted a bonus 
dies before the date on which the bonus is received, the bonus shall be paid to the 
deceased employee's estate. 

(c) An employee who has proposed a recommendation, and who has 
reasonable grounds to believe that the importance of the recommendation has been 
overlooked, misunderstood, ·or misinterpreted may request the commission to 
re-evaluate the recommendation. The employee must make the request in writing 
not later than the 30th day after the day on which the employee receives notification 
from the commission that the recommendation has been rejected. The employee 
shall provide any additional information that the e~mployee considers useful to the 
re-evaluation. 

SECTION 10. RIGHTS OF THE ST ATE. (a) The state may change or 
terminate the employee recommendation program at any time without prior notice. 
An employee may be compensated for a recommendation under the program only 
as provided by this Act. An employee may not appeal a decision of the commission 
to a court oflaw. 

(b) The submission of an employee recommendation in the manner provided 
by this Act constitutes an agreement between this state and the employee making 
the recommendation that all claims by the employee that are based on the 
recommendation, including patent claims, copyright claims, trademark claims, and 
other analogous claims, are assigned to the state. 
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SECTION 11. EFFECTIVE DA TE. This Act takes effect September I, 1985. 
The State Employee Incentive Program shall be fully implemented by January I, 
1986. 

SECTION 12. EMERGENCY. The importance of this legislation and the 
crowded condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be read on 
three several days in each house be suspended, a~d this rule is hereby suspended. 

The amendment was read and was adopted by unanimous consent. 

On motion of Senator Montford and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

The bill as amt'.nded was again finally passed. 

HOUSE BILL 938 ON SECOND READING 

On motion of Senator Traeger and by unanimous consent, the regular order 
of business was suspended to take up for consideration at this time on its second 
reading and passage to third reading: 

H.B. 938, Relating to the administration, allocation, and distribution of 
money in the public transportation fund. 

The bill was read second time and was passed to third reading. 

HOUSE BILL 938 ON THIRD READING 

Senator Traeger moved that the Constitutional Rule and Senate Rule 68 
requiring bills to be read on three several days be suspended and that H.B. 938 be 
placed on its third reading and final passage. 

The motion prevailed by the following vote: Yeas 30, Nays I. 

Nays: Washington. 

The bill was read third time and was passed. 

HOUSE BILL 525 ON SECOND READING 

On motion of Senator Caperton and by unanimous consent, the regular order 
of business was suspended to take up for consideration at this time on its second 
reading and passage to third reading: 

H.B. 525, Relating to the offense of unlawful carrying of weapons ori certain 
premises where alcoholic beverages are served or sold. 

The bill was read second time. 

Senator Caperton offered the following amendment to the bill: 

Amend H.B. 525 by striking all below the enacting clause and substituting the 
following: · 

SECTION I. Section 46.02, Penal Code, is amended to read as follows: 
Sec. 46.02. UNLAWFUL CARRYING WEAPONS. (a) A person commits 

an offense ifhe intentionally, knowingly, or recklessly carries on or about his person 
a handgun, illegal knife, or club. · 

(b) A person commits an offense ifhe intentionally, knowingly, or recklessly 
carries on or about his person a firearm other than a handgun while iri that part of 
a premises licensed or issued a permit by the state for the sale or service of alcoholic 
beverages from which the alcoholic beverages are obviously served or sold. 

(c) It is an affirmative defense to prosecution under Subsection (b) of this 
section that the firearm was not a prohibited weapon under Section 46.06 of this 
code and: 
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( 1) . was carried in a motor vehicle, as that term is defined in the 
Uniform Act Regulating Traffic on Highways (Article 670ld, Vernon's Texas Civil 
Statutes); ·· · ~; · 

(2) the firearm was unloaded and was being carried at a legitimate 
auction or sale involving firearms by a person who intended to sell, transfer; or 
display the.firearm at the auction or sale or was being carried at an auction or sale 
involving firearms by a person who had just purchased, received, or displayed the 
firearm at the auction or sale; or . · 

. (3) the bolt or firing pin of the firearm was detached from the firearm 
and was not readily accessible to the person carrying the firearm or the firearm was 
altered in some other way requiring significant reassembly before the firearm was 
capable of being fired. 

@ [(bJ) Except as provided in Subsection (e) and Subsection <O of this 
section [(tj), an offense under this section is a Class A misdemeanor. 
~ [(tj] An offense under Subsection (a) of this section is a felony of the third 

degree if it occurs on any premises licensed or issuedi a permit by this state for the 
sale or service of alcoholic beverages. ! 

· (f) An offense under Subsection (b) of this section is a felony of the third 
degree. 

SECTION 2. This Act takes effect September 1, 1985. 
SECTION 3. The importance of this legislation and the crowded condition 

of the calendars in both houses create an emergency and an imperative public 
necessity that the constitutional rule requiring bills to be read on three several days 
in each house be suspended, and this rule is hereby suspended. 

The amendment was read and was adopted. 

On motion of Senator Caperton and by unanimous consent, the caption was 
amended to conform to the body of the bill as amended. 

The bill as amended was passed to third reading. 

RECORD OF VOTE . 

Senator Sharp asked to be recorded as voting "Nay" on the passage of the bill 
to third re~ding. 1 

' ~ 
HOUSE BILL 525 ON THIRD READING 

I 
Senator Caperton moved that the Constitution

1
al Rule and Senate Rule 68 

requiring bills to be read on three several days be susbended and that H.B. 525 be 
placed on its third reading and final passage. ' 

The motion prevailed by the following vote: Yeas 29, Nays 2. 

Yeas: . Barrientos, Blake, Brooks, Brown, Caperton,· Edwards, Farabee, 
Glasgow, Harris, Henderson, Howard, Jones, Kothmann, Krier, Leedom, Lyon, 
McFarland, Mauzy, Montford, Parker, Parmer, Santiesteban, Sarpalius, Sims, 
Traeger, Truan, Uribe, Whitmire, Williams. 

Nays:~,, Sharp, Washington. 

·The Dill was read third time. 

Question - Shall the bill as amended be finally passed? 
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FURTHER CONSIDERATION OF 
HOUSE BILL 525 POSTPONED 

On motion of Senator Caperton and by unanimous consent, further 
consideration of H.B. 525 was postponed until 10:00 o'clock a.m. tomorrow, 
Monday, May 27, 1985. 

HOUSE BILL 1429 ON SECOND READING 

Senator Glasgow moved to suspend the regular order of business to take up for 
consideration at this time: 

H.B. 1429, Relating to the sale or distribution of rabies vaccine for animals; 
providing a penalty. 

The motion prevailed by the following vote: Yeas 21, Nays 9. 

Yeas: Barrientos, Brooks, Caperton, Glasgow, Harris, Henderson, Kothmann, 
Krier, Leedom, Lyon, McFarland, Montford, Parker, Parmer, Santiesteban, Sharp, 
Truan, Uribe, Washington, Whitmire, Williams. 

Nays: Blake, Brown, Farabee, Howard, Jones, Mauzy, Sarpalius, Sims, 
Traeger. 

Absent: Edwards. 

The bill was read second time and was passed to third reading by the following 
vote: Yeas 21, Nays 8. 

Yeas: Barrientos, Brooks, Caperton, Glasgow, Henderson, Kothmann, Krier, 
Leedom, Lyon, McFarland, Mauzy, Montford, Parker, Parmer, Santiesteban, 
Sharp, Truan, Uribe, Washington, Whitmire, Williams. 

Nays: Blake, Brown, Farabee, Howard, Jones, Sarpalius, Sims, Traeger. 

Absent: Edwards, Harris. 

BILLS AND RESOLUTIONS SIGNED 

The President announced the signing in the presence of the Senate, after the 
caption had been read, the following enrolled bills and resolutions: 

H.C.R. 33 
H.C.R. 172 
H.C.R. 221 

H.B. 10 
H.B. 181 
H.B. 488 
H.B. 580 
H.B. 917 
H.B. 1148 
H.B. 1287 
H.B. 1374 
H.B. 1695 
H.B. 1861 
H.B. 2107 
H.B. 2329 
H.B. 2394 
H.B. 2451 

H.C.R. 75 
H.C.R. 209 
H.C.R. 223 

H.B. 61 
H.B. 231 
H.B. SOS 
H.B. 650 
H.B. 948 
H.B. 1164 
H.B. 1303 
H.B. 1403 
H.B. 1718 
H.B. 1955 
H.B. 2174 
H.B. 2344 
H.B. 2399 
H.B. 2453 

H.C.R. 106 
H.C.R. 216 
H.C.R. 224 

H.B. 151 
H.B. 235 
H.B. 556 
H.B. 690 
H.B. 1023 
H.B. 1201 
H.B. 1310 
H.B. 1509 
H.B. 1760 
H.B. 2067 
H.B. 2198 
H.B. 2387 
H.B. 2410 
H.B. 2454 

H.C.R. 133 
H.C.R. 217 
H.C.R. 236 

H.B. 156 
H.B. 449 
H.B. 560 
H.B. 695 
H.B. 1114 
H.B. 1205 
H.B. 1333 
H.B. 1591 
H.B. 1823 
H.B. 2076 
H.B. 2222 
H.B. 2390 
H.B. 2418 

S.C.R. 57 

H.C.R. 156 
H.C.R. 220 
H.C.R. 245 

H.B. 168 
H.B. 478 
H.B. 569 
H.B. 773 
H.B. 1120 
H.B. 1214 
H.B. 1349 
H.B. 1618 
H.B. 1844 
H.B. 2077 
H.B. 2256 
H.B. 2391 
H.B. 2450 

S.C.R. 65 
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S.C.R. 74 S.C.R. 83 S.C.R. 92 S.C.R. 97 S.C.R. 99 
S.C.R. 100 S.C.R. 118 S.C.R. 123' S.C.R. 126 S.C.R. 127 
S.C.R. 128 S.C.R. 129 S.c.R: 130 S.C.R •.. 140 S.C.R. 172 
S.C.R. 175 S.C.R. 177 S.C.R. 178 l s.8! 16 S.B. 108 

S.B. 119 S.B. 127 S.B. 169 S.B. 217 S.B. 254 
S.B. 267 S.B. 320 S.B. 344 S.B. 381 S.B. 387 
S.B. 394 S.B. 419 S.B. 454 S.B. 464 S.B. 524 
S.B. 549 S.B. 569 S.B. 577 S.B. 631 S.B. 651 
S.B. 823 S.B. 842 S.B. 844 S.B. 876 S.B. 969 
S.B. 1484 S;B. 1018 S.B. 1083 S.B. 1122 S.B. 1152 
S.B. 1169 S.B. 1186 S.B. 1222 S.B. 1257 S.B. 1280 
S.B. 1297 S.B. 1302 S.B. 1303 I S.B. 1320 S.B. 1344 
S.B. 1348 S.B. 1356 S.B. 1357 S.B. 1358 S.B. 1359 
S.B. 1360 S.B. 1377 S.B. 1378 S.B. 1388 S.B. 1400 
S.B. 1420 S.B. 1421 S.B. 1426 S.B. 1443 S.B. 1458 
S.B. 1466 ·s.B. 994 (Signed subject to Arit. III, 

Sec. 49a of the Constitution) 

MEMORIAL RESOLUTIONS 

H.C.R. 244 - (Howard): Memorial resolution for Dr. Howard C. Bennett. 

S.R. 540 - By Montford: Memorial resolution for Dr. A. C. Surman. 

WELCOME AND CONGRATULATORY RESOLUTIONS 

H.C.R. 225 - (Krier): Extending congratulations to Charles N. Boggess. 

H.C.R. 242 - (Farabee): Extending congratulations to Austin College football 
team. 

H.C.R~ 252 - _(Traeg~r): Extending congratulat~ons to Manuel B. Bravo, Jr. 

H.C.R. 248 - (Parmer): Extending congratulatfons to Mark Thompson, Fort 
Worth Star-Telegram Pulitizer Prize winner. 

H.C.R. 233 - (Jones): Exte~ding congratulations to Howard H. Miles. 

H.c:R; 238 - (Washiniton): Extending congratulations to Dr." Norman 
Hackermari: .!'' '. i · i 1 ii·; 

H.C.R. 240 - (Jones): Extending congratulati01js,to Lisa Ford. 

H.C.R. 249 - (Henderson): Extending congratulations to Klein Oak High 
~~ I . 

H.C.R. 243 - (Washingt~n): Extending congratplations to House Post Office. 

S.R. 537 - By Sarpalius: Requesting Mexico to loan to Texas the New Orleans 
Grey battle flag that flew over Alamo in 1836. 

S.R. 538 - By Santiesteban: Extending congratulations to F. Murray 
Abraham. 

S.R. 541 - By Truan: Extending congratulations to Robert G. "Bob" Cherry. 

ADJOURNMENT 

On motion of Senator Mauzy, the Senate at 7:22 o'clock p.m. adjourned until 
10:00 o'clock a.m. tomorrow. 


